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THe present volume, XII., will con- 
tinue to the end of the year, and the 
will the December 


index accompany 


number, In addition, for the benefit of 
all readers who have preserved their 
volumes in bound form, we propose to 
publish an index of volumes 1 to 12, 
which will be carefully prepared, and 
contain a complete presentation of all 
The 
price of this index, bound, will be $3. 

like to 
for this index in advance, so as to be 


subjects under appropriate heads. 


We would receive orders 


able to determine the number to issue. 


The Silver 


Question, With the passing of each 


succeeding month, the 
chances of the advocates of the inde- 
pendent free coinage of silver at 16 to 1, 


New York, 


Law Journal. 


JUNE, 1895. 


of maintaining their propositions, are 
becoming more hopeless. During the 
month of June, the silver fallacy has been 
most effectually squelched as a political 
several conventions in the 
states, and the large majority vote by 


which this has been accomplished is an 


issue, in 


indication that the people at large are 
thinking rightly upon the question. The 
the United States, through 
their representatives in Congress, long 


people of 


since passed a law making it illegal for 
a bank to certify that a depositor’s 
check that 
amount, when there was only $50 on 


for $100 was good for 
deposit, and they are not yet quite ready 
to reverse this wholesome policy by a 
law compelling the government to fur- 
nish the holder of fifty dollars worth of 
silver bullion, with a false certificate that 


its value is 


$ioo, even though at one 


time in the dim past, the bullion was 
worth the greater amount. 


Regulation of 
loans to bank of 
ficers and direct 
ors, 


The recent legislation in 
Minnesota, followed by 
that in New York, regu- 
lating the making of loans to officers 
and directors of banks, are, so far as 
our own knowledge goes, the first legis- 
lative results obtained after several years 
agitation of the subject. The numer- 
ous failures of banks in late years, dat- 
ing from the time of the Baring failure, 
and the consequent discussion of causes, 


have lead to the creation of a sentiment 





300 THE BANKING 


that one vulnerable point in banking pol- 
icy is the free and unrestricted ability 
of officers and directors of banks to bor- 
row money from the institutions under 
their mavagement and that some legis- 
lative restriction upon their power in 
this regard is necessary to the safe and 
successful conduct of banking. 

Beginning with the report of Comp- 
troller Lacey in 1891, successive comp- 
trollers of the currency have recommend- 
ed to congress restrictive legislation in 
the matter of such loans, and the heads 
of several of the state banking depart- 
ments have likewise made recommenda- 
tions in this regard. 

[n 1891, Comptroller Lacey in his re- 
port referred to the fact that investiga— 
gation of the affairs of insolvent banks 
disclosed that the officers and directors 
had too freely used the funds for their 
own purposes, either in a lawful or an 
unlawful manner, and he recommended 
that the active officers of a bank be ex-— 
cluded from incurring liabilities to the 
association with which they are connect- 
ed, and that the direct and indirect lia- 
bilities of a director be confined to 20 
per cent. of the paid-up capital, leaving 
the limitations contained in sections 
5200 R. S. (limiting liabilities of any 
one person etc. to one-tenth of capital) 
intact. 

Comptroller Hepburn in 1892 recom- 
mended that the law be so amended as 
to prohibit officers or employes of a 
bank from borrowing its funds in any 
manner except upon application to and 
approval by the board of direction; 
omitting any recommendation as to di- 
rectors, 

Comptroller Eckels in 1893 made sub- 
stantially the same recommendation as 
to ‘‘executive officers or employes,” also 
omitting any specific recommendation 
as to directors; and in 1894, re-sub- 
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mitted his suggestions. 

Bank Superintendent Preston in his 
annual report to the New York legisla- 
lature, January 1894, suggested a pro 
vision ‘‘that no officer or employe of a 
bank should borrow any of its funds, 
without first making application to the 
board of directors, and the favorable 
action of at least a quorum of such 
* and re 
peated the suggestion in January 1895. 

In Michigan, Bank Commissioner 
Sherwood, in his report, December 
1894, recommended that ‘‘no officer or 
director of a bank shall be allowed to 
borrow the funds of a bank of which he 
is an officer or director, except by a 
vote of the majority of the members of 
the beard of directors of the said bank, 
duly recorded in the record book of said 
association.” 


board, on such application, 


In Illinois, State Auditor Prentice in 
his report, September 1894, recommend- 
ed that ‘‘no officer or employe of a bank 
be permitted to borrow funds without 
first obtaining the consent of the board 
of directors.” 

In Minnesota, also, we believe, Bank 
Superintendent Kenyon made a recom- 
mendatioa upon the subject in his 1894 
report, which, at this writing, we are 
unable to quote in the absence of a copy 
of the report, 


Viewing and comparing these various 
recommendations, it will be noted that 
in all except that of Commissioner Sher- 
wood, of Michigan, a distinction is made 
between active officers and directors in 
the recommendation of restrictive legis- 


lation. As to active officers, all are 
unanimous that restrictive legislation is 
necessary, Comptroller Lacey recom- 
mends the total prohibition of loans to 
active officers; while the other officials 
quoted, do not go so far, but simply in- 
terpose the requirement of application 
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to, and approval by the board of direct- 
ors, Or a majority, as a requisite to the 
making of such loans. 

Upon the subject of lesislative regula- 
tion of loans to directors, however, 
there is not the same unanimity of rec- 
ommendation. While Comptroller Lacey 
suggests a provision limiting the amount 
beyond which a director cannot incur 
liability, directly or indirectly, and 
Commissioner Sherwood makes the 
same recommendation for a director as 
for an officer, that a majority vote of the 
board shall be necessary to a loan, the 
other officials do not 
ors’ in their specific recommendations 
for restrictive legislation. 

Looking for reasons, we find the sub- 


include ‘‘direct- 


ject discussed by Comptroller Eckels in 
his report to congress, December 1893. 
He says: 

“It seems that a difference should be 
made between loans to and overdrawn 
accounts of directors, who are simply 
directors, and of those who are the exec- 
utive officers of a bank, and as such 
have and receive adequate compensa- 
tion for the active management of its 
affairs. The abuse of the easy privilege 
of loaning to themselves 1s generally on 
the part of the managing officers, anc 
not on the part of directors who are 
only members of the board of direction, 
and hence the distinction which is 
drawn between the recommendation 
here made and the bill referred to.* 

‘So far as loans, through drafts or 
otherwise, to directors who are not ex- 
ecutive officers of the bank, are concern- 





*Comptroller Eckels’ recommendation was confined 
as before shown, to “executive officers or emploves.”’ 
A bill had passed the late House (H. R. 2344) bearing 
upon the same subject but differing in that it embraced 
“directors” as well, Not having passed the Senate, 
the comptroller’s subsequent recommendation was 
that the law should be confined tw “executive officers 
or employes” and not include directors. 
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ed, there are strong reasons against the 
advisability of such legislation, Any 
positive restriction imposed by direct 
law might have the effect of deterring 
honest, intelligent and substantial men 
from serving as directors. As a rule, 
men of this class are sought for these 
positions in order to obtain the benefit 
of their judgment and business capacity 
in managing the affairs of the bank and 
to secure their own business for the 
bank, This business does not consist 
alone of deposits, but is largely made 
up of loans and discounts, by means of 
which the profits are chiefly earned.” 


The legislative product thus far ob- 


tained, as a result of these various rec- 
ommendations, are the recent statutes 
Congress 
has not yet acted upon the subject. The 
new banking law of Minnesota} contains 
these provisions: 


in Minnesota and New York. 


Sec. ». No director 
any manner, usc 


shall, directly or indirectly, in 
the funds of the bank, or any part 
thereot, except for regular business transactions, and 
all loans made to said directors, officers, servants 
and agents of the bank, shall be upon the same secur- 
ity as required of others, and in strict conformity to 
the rules and regulations of the bank; and all such 
loans shall be made only by the board, and shall be 
acted upon in the absence of the party applying 
therefor. 

Sec. 15 (Limits total habilities to bank of any per- 
son etc, ; per cent. of capital and surplus, and 
adds:) “Provided that the total hability of any officer 
er director of such bank shall at no time exceed ten 
amount of the capital 
stock of such bank actually paid in and of the per- 
manent surplus fund of the bank” etc. (Continuing 
with the exemption of certain classes of discounts 
from the fifteen and ten per cent. limitations.) 


to 1 


per cent. of the aggregate 


The New York law will 
ported elsewhere in this Journal. 


be found re- 
The 
provision upon the subject at hand is as 
follows: 


“No officer, director, clerk or agent of any bank or 
savings bank shal! borrow from tfie corporation with 
which he is officially connected, any sum of money 


$Full text published in b. L, J. for May. 
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without the consent and approval of a majority of the 
board of directors or trustees thereof.”’ (Providing a 
penalty.) 


It will be observed that in both these 
states, directors, as well as active offi- 
cers and employes are embraced in the 
terms of the law requiring the approval 
of the board of directors, of loans made; 
and in Minnesota, in addition, the limit 
of amount which may be loaned to any 
one person, is reduced one-third, in the 
case of officers and It will 
be of interest to note the operation of 
these new laws, and what effect they 
will have upon the welfare of banks sub- 
ject to them. 


directors. 


The article in this num. 
berentitled ‘tA Plea for 
Banking Reforms,” by 
Henry Wollman of the Kansas City, 
Mo., bar, propos- 
itions with a view to the increased safe- 
ty of incorporated banks; among them, 
‘‘that no officer or director of a bank 
should be allowed to borrow money 
from his own bank, directly or indirect- 
ly, nor should any corporation in which 
said officer or director within a year 
from the time of borrowing had been a 
director.”’ 

The changes thus advocated are, in 
our opinion, too radical. They aim at 
an ideal standard, not practicable under 
conditions as they exist at the present 
day. 
hibit loans to the active officers of banks 
may have some merit, yet the evil aris- 
ing from the abuse of the borrowing 
power by such officers, is amply guard— 
ed against, we believe, by provisions 
such as have recently been enacted, re- 
quiring the scrutiny and approval of the 
board of directors, To totally prohibit the 
making ofsuch loans in all cases would be 


Prohibition of 
loans to bank of- 
ficers and direct- 
ors. 


discusses various 


The proposition to totally pro- 
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to deprive the bank of the opportunity of 
often making desirable transactions on 
good security. With stronger reason 
would the total prohibition of loans to di- 
rectors be objectionable and unwise. The 
army of men in active, legitimate busi- 
ness, who now constitute the boards of 
directors of the banks of the country, 
are far better equipped to serve the in- 
terests of the bank and form correct 
judgment as to the credit and responsi- 
bility of applicants for loans than would 
be a body of men, having no other busi- 
ness and not in touch with trade and 
commerce. We do not agree with the 
view that the business man who requires 
loans and a line of credit, alone gets the 
benefit from his position as director in 
a bank. The benefit is reciprocal, for 
desirable loans are a necessity to profit- 
able banking. The evil is not in the 
use of bank facilities, but in the aduse, 
Total prohibition goes too far. True, 
there is some force in the ‘‘you scratch 
my back, I'll scratch yours” principle, 
as applicable to the directors’ passing on 
each other’s loans; yet in the majority 
of banks nothing of this kind would 
happen, and furthermore, the vigilant 
scrutiny of the character of loans of the 
incorporated banks of many states, and 
the nation, by the supervising officers, 
and their warning as to improper prac- 
tices, would soon serve to check any 
tendency in this regard, On the whole, 
we think a law prohibiting loans to di- 
rectors would do more harm than good. 


The State Bank 
of Alabama. Mr. 


J. H. Fitts, the well- 

known banker of Tusca- 
loosa, Ala., has prepared for the present 
issue of the Journal a very interesting 
and instructive article, giving the his- 
tory of the old State Bank of Alabama 
and its branches, This article is well 
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suited to the times as showing the worth- 
lessness of cheap money, and being a 
history of actual occurrences, rather 
than a mere argument, it is all the more 
convincing for that reason. The experi- 
ences of this bank, as well as similar 
early experiences of state banks in some 
of the other states, have demonstrated the 
folly of any policy which seeks to em- 
bark a state in the business of banking, 
and it is not likely that the experiment 
will soon be repeated. 

Reading over this history of the early 
State Bank of Alabama, certain evils of 
administration will be noted which have 
their counterpart in latter day experi- 
ences. Prominent among these is the 
tendency of officers and directors of 
banks to be over-generous to themselves 
in the matter of loans and discounts. 
The agitation springing trom this abuse 
of the loaning privilege in recent years, 
has culminated in legislation, during the 
present year, in two of the states upon 
the subject, Yet the same evil was ex- 
perienced in the balmy days of the old 
State Bank of Alabama where not alone 
the directors but also the legislators, 
who elected the directors and were thus 
in a position to command favors, were 
too good to themselves by half. De- 
cayed and almost forgotten provisions 
for the remedy of this abuse have been 
unearthed by Mr. Fitts and rescued 
from oblivion. At first an act was 
passed limiting the accommodations of 
the president and directors of the bank 
and branches to a certain amount, and 
every director had to subscribe toa form 
of oath that he would not violate or per- 
mit the violation of thelaw, Later, the 
law required an oath by each director 
that he would not become indebted to 
the bank either directly or indirectly. 
At one time in the bank’s history, the 
power of legislators, also, to borrow, 
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was restricted by legislation, but by sub- 
sequent construction and evasion, the 
restrictive provisions became nugatory. 

There are many indications of weak 
and erring human nature, disclosed in 
this early bank history, which have their 
parallel in banking affairs at this end of 
the century. 


——$_$ 


The Moore 


ean. The recently discovered for- 


geries of Albert S. Moore, 
who obtained some seventy thousand 
dollars from several of the banks in the 
city of New York upon notes, signed by 
him as treasurer of a silk company, on 
which he had forged the names of re- 
sponsible and well-known parties as in- 
dorsers,afford the latest illustration of a 
species of deceit which has been prac- 
ticed time and again, almost from the 
inception of transactions in commercial 
paper. There are many banks in the 
country who, at some time in their his- 
tory, have had the same experience. It 
has often happened that a customer ofa 
bank, in temporary difficulties, has re- 
sorted to forgery, either of the names of 
personal indorsers, or of collaterals, in 
order to raise money upon his notes, 
hoping that a fortunate turn in his af- 
fairs, will enable him to take up the 
paper and escape detection. The Quig- 
ley forgeries of bonds of cities, pledged 
as collateral, to loans of large amounts, 
is a very recent instance, In the history 
of the old State Bank of Alabama, Mr. 
J. H. Fitts cites the case of a member 
of the legislature who borrowed $24,000 
from the bank on paper, all the names 
on which proved to be fictitious, except 
his own, Early and late in the history 
of banking, the same thing has happen- 
ed. This form of deceit depends for its 
success upon the trust and confidence 
reposed by the bank in the forger. It 
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would be obviated by arule of the bank 
requiring notification to indorsers and 
sureties upon offered paper, preliminary 
to discount, and in the case of stocks or 
bonds, offered as collateral, a prelimi- 
nary investigation asto validity. Quite 
recently we read in a dispatch from Los 
Angeles, California, that ‘‘forty thou- 
sand dollars’ worth of securities pur- 
porting to be indorsed by the credit of 
the city and which have been placed 
with some of the leading financial houses 
of the East, are pronounced to be for- 
geries.”” Investigation and discovery of 
matters of this kind would seem more 
appropriate before, rather than after, 
the advance of the money. 


The New York 
State Bankers’ 
Convention. 


The coming convention of 
the New York State Bank. 
ers’ Association will be held at Saratoga 
Springs, on July roth and rith, and a 
very interesting programme has been 
arranged. 

On the first day, Wednesday, Mr. 
Brayton Ives will speak on ‘‘The Bond 
Contract,”’ touching upon its inside his- 
tory and effects. Mr. B. E. Walker, 
general manager of the Canadian Bank 
of Commerce, Toronto, will present an 
address on “A Canadian View of the 
Financial Situation in the United States; 
what should be done, and what will 
probably be done.” 

At the second session, Thursday 
morning, an address will be delivered 
on ‘‘Sound Money,” by Hon. Michael 
_D. Harter, and one on ‘‘The Money 
Question in the West,” by Mr. H. W. 
Yates, president of the Nebraska Na- 
tiona' Bank, Omaha. Three subjects 
of vital interest to the association mem- 
bers will then be discussed. 

‘“‘Wastefulness in the Banking Busi- 
ness, and Charges on Country Checks 
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in Reference to Country Clearing 
Houses for Checks.”’ 

‘*Losses from Bad Debts, and the part 
taken by Statements from Borrowers in 
Preventing Loss,” Discussion led by 
Mr. James G. Cannon, vice-president of 
the Fourth National Bank, New York 
City. 

‘‘What is the best Method of further- 
ing the Usefulness of the Bureau of Pro- 
tection against Fraud?” Discussion led 
by Mr. R. L. Edwards, president of the 
Bank of the State of New York, New 
York City. 

The afternoon of Thursday will be oc- 
cupied by excursions to Mt. McGregor 
and to the Saratoga Monument at Schuy- 
lerville, The evening will be devoted to 
a grand banquet, to which ladies ac- 
companying members are especially in- 
vited. At the banquet (which will in 
every way be made worthy of the occa- 
sion) a number of guests of honor will 
be present, who will make short speeches. 
Among those invited are: 

Horace White,editor of the New York 
“Evening Post.” 

Mr. Alfred S. Heidelbach, of the gold 
importing firm of Heidelbach, Ickel- 
heimer & Co , of New York City. 

Hon. Chas. M. Preston, superintend- 
ent of the Banking Department of the 
State of New York. 

August Belmont, or Mr. J.P. Morgan, 
of New York, the head of the Bond 
Syndicate. 

Mr. B. E. Walker, general manager 
Canadian Bank of Commerce. 

Hon. John G. Carlisle. 


Legal Advice to ; 
cual Advice to The following extract 


vention tourists. from an article by Chester 
N. Farr, in the “American Law Regis- 
ter and Review,” discussing the subject 
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of how to ride in a railway train, in or- 
der tocomply with the law, be free from 
negligence and in a position to recover 
damages in case of injury, are quoted as 
of possible benefit to those of our read- 
ers who contemplate attending some of 


the annual gatherings of bankers, or 
embarking in railway trains upon other 
business: 


‘‘Beware lest you loiter in the ticket 
office to speak to a friend after having 
purchased your ticket. R. R. Co. v. 
Fox, 6S. W. Rep., 569. For you must 
pass quickly to the platform, keeping a 
sharp lookout for mail bag piles, and so 
on, which the care of the company may 
have placed in your path. Ayres v. R. 
R. Co., 77 Hun, 414. Perhaps these 
may be negligently placed, but that 1s 
not fur you to determine, Having 
reached a small station at an unseason- 
able night hour to wait for a train, take 
good care to seek a spot of safety and 
remain there. Grimes v. R, R.,36 Fed. 
Rep., 72. Take especial pains to regu- 
late your conduct with propriety as an— 
other train draws into the station. Do 
not stand on the planking between the 
tracks, no matter how alluringly con- 
venient it may seem, McGeehan v. R. 
R., 114 Pa,, 188. The railroad company 
is not responsible for the subsequent 
career of mutilated bodies thrown indis- 
criminately around by the action of a 
train, Practice in rapid dodging is con- 
sidered an exercise of reasonable care, 
and when Mr. Wood, a respected citizen 
of Philadelphia, was struck by a flying 
corpse while standing on a station plat- 
form, the courts declined toconsider his 
case, Wood v, Pa. R.R., 4 Dist. Rep., 
119. 

On entering a car, rush instantly for 
aseat. Do not stand leisurely looking 
to see which pretty girl you are going to 
seat yourself beside. This is not atime 
for the inspection of female loveliness. 
Take a seat p.d q. (N. B. Thisis not 
verbatim from the opinion.) DeSoucey 
v. R. R., 15 N. Y,, 108. The courts are 
graciously pleased to permit a passen- 
ger to sit next the stove ona cold day. 
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If you are thrown into it by a sudden 
jerk of the train, as was Mr. Stewart, of 
Texas, you may recover. This is grati- 
fying, R. R. Co. v. Stewart, 1 Tex. 
Civ. App. 

Pointing out scenery to an admiring 
friend while seated at a car window or 
endeavoring to pull down telegraph 
poles or station posts with your hand as 
they are passed, is not an exercise of 
due care. Quinn v. RR., 7 S. E., 614. 
The platform of a caris not the proper 
place for a passenger, Toney v. R. R., 
18 N. E.,213. The fact that you are going 
to a football match or prize fight and 
could not get in the car, even were you 
as thin as tissue paper, affords no excuse 
in the omniscience of the law. Worth- 
ington v, R. R., 64 Vt, 107. 

You may enjoy the society of the bag- 
gage agent, but it is negligence fer se, 
to talk to him. R.R. v. Langdon, 92 
Pa., 21. Nothing, not even a cinder 
in your eye which only the baggage 
agent can extract, justifies your presence 
in the baggage car. Riding on the cu- 
pola of a caboose car, though an exalted 
attitude, is not one of due care. Mr. 
Tuley, of Missouri, thought otherwise. 
He did not recover. Tuley v. R. R., 41 
Mo. App., 432. 

* ’ * ¥* x 

There is a certain intricate action per- 
formed by railway officials, known to 
the omniscience of the law as an “‘invi- 
tation to alight.”’ Such invitation we 
may hint tothe uninitiated is not couched 
in terms, such as ‘The Northern Pacific 
Railroad Company presents its compli- 
ments to J, S. and will be pleased to dis- 
pense with the pleasure of his company 
at Walla Walla station.’’ No, indeed, 
An individual pokes his head in at the 
door and cails out, ‘‘Xyzhirtlmxpq.”’ It 
then becomes your duty to conduct 
yourself in the following manner: Think 
carefully of the important proposition of 
law, towit: That passengers are expect- 
ed to know that trains stop at places 
other than stations. Some have been 
known to stop temporarily in a cut, but 
under such circumstances it is negli- 
gence per se for you to alight, even 
though sunk in absence of mind, and 
endeavor to scale the embankment. 
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Smith v. R, R., 88 Ala., 538. Further- 
more, do not fail to be convinced that 
the individual, making the announce- 
ment to alight, is an officer of the road 
and one in authority. This may, to be 
sure, necessitate your walking through 
several sections of the train, and making 
proper inquiries on the route, but if it 
should so happen that the voice in ques- 
tion emanated from a throat less august 
than that of a railroad official, it does 
not constitute, in the eye of the law, an 
invitation, and you may be negligentin 
alighting. R, R. v. Farrell, 31 Ind., 408. 
The mental process necessitated by these 
acts is a trifle involved, but the company, 
so says the law, must perforce permit 
every passenger a reasonable length of 
time in which to alight. But what isa 
reasonable time, do not attempt to de- 
termine. This is the province of the 
jury, * * * 

It is your duty to exercise ordinary 
care in alighting, R. R. v. Williams, 7 
S, W., 88. Should you alight while the 
train is moving, even though it might 
not have stopped a reasonable length of 
time, you are guilty of negligence. 
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Cousins v. R. R., 56 N, W., 14. ‘If you 
are standing on the platform while the 
train is slowly moving into the station, 
and a sudden jerk precipitates you to the 
ground, you are negligent. Secor v. R. 
R., 10 Fed. Rep., 15. Under no circum- 
stances may you so far forget yourself 
astojump. R. R. v. Bangs, 47 Mich., 
470. In an exceptional case, where the 
train is derailed and bumping over the 
ties, it may or may not be negligence to 
jump. R,. R. v, Rohrman, 13 W.N.C., 
258. If, under such circumstances, you 
sit down and light a cigar, it is not neg- 
ligence. © * © 

In alighting, notice critically where 
you are about to step. A certain lady 
of Pennsylvania stepped upon the bung 
of a beer barrel which was lying upon 
the station platform as she left the train, 
but she never got a cent of damages, for 
the court thought this was too ordinary 
an obstruction. Bernhardt v. R. R., 
159 Pa., 360. Just what would be such 
an extraordinary obstruction as to make 
the railroad company liable we are not 
prepared to say. Possibly a package of 
nitro-glycerine or a pot of boiling pitch.” 


STATES WHICH HAVE ABOLISHED CRACE. 


STATE, 


California... 
Connecticut 
Idaho... 
Illinois 

New Jersey 


New York.... 


Aci PASsEepD. 


DATE OF TAKING EFFECT. 


.March 21, 187 


April 2, 1895 


..July 4, 1895. 
January 1, 1895. 
y, 1893. 


January 1, 1896. 


January 1, 1893. 


April 5, 1894. 
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BANK COLLECTIONS. 


SENDING 


Taking into view the huge proportions 
of the bank collection business, the law 
governing it is in a very unsatisfactory 
condition. Each bank pursues the meth- 
ods of collection best suited toits own 
convenience, and if these methods are 
not sanctioned by the law, it takes upon 
itself the risk of loss, or protects itself 
by special agreement with its customer, 

One of the most frequent practices of 
banks who undertake collections at dis- 
tant points, is that of mailing items di- 
rect to the drawee or debtor; yet aline 
of recent decisions, thelast, from Penn- 
sylvania, published in the Journal for 
May, uniformly hold such a course to be 
negligent, and make the collecting bank 
results therefrom. 
There are two decisions in the present 
Journal, one from Georgia and one from 
Kentucky, wherein the course of direct 
transmission to debtor was pursued, and 
the outcome of these cases is to be 
noted, as the most recent judicial con- 
tribution to the law of bank collections, 

In the Georgia case, the collecting 


responsible if loss 


bank received for collection a check on 
a North Carolina bank, which it mailed 
direct to the drawee who failed before 
transmitting, The court does not find 
it necessary to pass upon the question 
whether sending direct to drawee is 
negligence, for it holds to the rule that 
the collecting bank is liable for the de— 
faults of its correspondents, as distin- 
guished from the rule which limits a 
bank’s liability to selection and due 
transmission to a suitable correspond- 
ent; hence the liability of the collecting 
bank is established irrespective of the 
question of negligence in transmission. 


DIRECT 


TO DRAWEE., 


In the Kentucky case, the collecting 
bank received for collection a certificate 
of deposit of a distant bank, which it 
likewise mailed direct to the payor; but 
in the latter case, the payor mailed its 
own check upon Louisville, in return, 
before making an assignment, which 
event, however, preceded presentment 
of its check for payment. The Ken- 
tucky court of appeals holds that a col- 
lecting bank has the right to receive in 
payment, the 


payor’s check; hence, 


whether or not sending direct to payor 


is negligence, a satisfactory result has 
been obtained and the collecting bank 
is not liable to its principal; especially 
where,as in the present case, the check- 
drawer had sufficient funds at Louisville 
to meet it, which under the law of Ken- 
tucky, notwithstanding the assignment, 
are applicable to the payment of the 
check, in preference to the claim of the 
assignee. 

Two propositions established by this 
decision are especially to be noted. 
First, that a customer is bound by the 
banker in 
making distant collections and the bank 
is only responsible for the exercise of 


customary methods of his 


due care in selecting a suitable corres- 
pondent. Second, that it is proper for 
the collecting banker to take the payor’s 
check in payment. This latter propo- 
sition is more favorable to the collecting 
bank than the rule of duty and respon- 
sibility held in many other states, whose 
courts have held it authorized to receive 
money only, in satisfaction, and that 
anything else is taken at its own peril. 
Neither of these cases militate against 


the force of the consideration that it is 
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a perilous proceeding for a collecting 
bank to mail a collection item direct to 
the drawee or payor, in view of the ex- 
isting decisions holding such a course 
negligent. 

In the Kentucky case, the collecting 
bank escaped the consequences of the 
‘“‘legally-negligent” course of mailing 
direct, by receipt of a good and collect- 
ible check against sufficient funds. But 
it will be noticed that it was a bare es- 
cape. The certificate of deposit was re- 
ceived by the cashier of the payor bank 
on July 23d, but it was not until July 
28th, five days later, that the bank’s own 
check was mailed in return. Why this 
delay of five days, instead of immediate 
remittance? Doubtless certain consid- 
erations of withholding payment con- 
nected with its impending assignment. 
As it was, it assigned before its check 
could be presented for payment; and it 
was only because, under the law of Ken- 
tucky, the checkholder’s right to the 
fund at Louisville was superior to the 
assignee’s, that loss did not follow. If 
the law had been otherwise upon this 
point—as in New York, for example,— 
or if the bank had assigned before re- 
mitting, or had unreasonably delayed 
payment and then sent a_ worthless 
draft, the Kentucky court would doubt- 
less have followed the doctrine of all the 
existing authorities on the subject, and 
held the collecting bank responsible for 
the loss, as a result of negligence in 
mailing an obligation direct to the 
debtor, and placing it within the latter’s 
power to remit when and what it 
pleased, or perchance, destroy the evi- 
dence of the debt and deny the obliga- 
tion. 

As the law now stands, therefore, a 
collecting bank who mails an item direct 
to the payor, does so at its own peril. 
At the same time, the practice is one of 
great frequency, and is ordinarily safe, 
wherever the debtor is a bank of estab- 
lished and known responsibility; yet it 
is subject to ail the contingencies of loss 
above named, and others, such, for ex- 





THE BANKING LAW JOURNAL, 


ample, as the drawee bank deferring 
payment out of a deposit until it can 
secure a claim of its own, shortly to 
mature, against a depositor in embar- 
rassed circumstances. We do not ap- 
prehend that any rule of law binding a 
customer to the ordinary methods of his 
banker, would relieve the latter from 
the consequences of mailing direct, for 
we do not think a customer would be 
held bound by a custom which 
been declared illegal and negligent by 
the courts. The customer has a right 
to presume that legal methods will be 
pursued. This consideration is fortified 
by the fact that in all the cases wherein 
banks have been held negligent and re- 
sponsible for losses resulting from send- 
ing items direct to distant debtors, no 
such rule binding the customer to the 
bank’s method has operated to relieve 
the bank. 

If banks desire to mail direct, and to 
be relieved of the responsibility of so 
doing, the only way to protect them- 
selves is to undertake collections under 
specific agreements with customers, suf- 
ficient in terms to so relieve them. 
Agreements in general terms that col- 
lections are undertaken at the risk of the 
customer, and with the same care, as is 
given the banks’ own paper, are not suf- 
ficient for the purpose, Many decisions 
exist construing agreements relieving 
the agent from risk as not extending to 
cases of the agent’s own negligence, but 
only relieving the agent from respon— 
sibility for the acts and defaults of oth 
ers, Agreements that the same care will 
be taken with the customer's paper, as 
with the bank’s own paper, will be con- 
strued to bind the bank to due care, the 
care a prudent banker would exercise; 
not to practices declared negligent, im 
prudent and illegal by the courts. Ifa 


has 


bank desires to mail a collection item 
direct, and place the risk upon the cus- 
tomer from the adoption of that course, 
a specific agreement authorizing the 
bank as agent to mail direct to the 
drawee, should be entered into. 








COMPULSORY DISCLOSURE OF BANK DEPOSITS. 


3°99 


CAN A STATE COMPEL A BANK TO FURNISH A LIST OF ITS DE- 
POSITORS AND AMOUNTS TO THEIR CREDIT, FOR 
PURPOSES OF TAXATION ? 


(Portland, Ore., June 17. 
———, president of the —— 


The grand jury of Multonomah County has returned an indictment against 
Nationa! Bank of this city, charged with refusing to comply with the law requiring 


bank presidents to furnish assessors with lists of depositors and amounts to their credit.—“‘N. ¥Y. Ev’g Post.’’) 


The laws of Oregon provide as fol- 
lows: 


It shall be the duty of the county assessors in this 
state, when making their assessments for each year, 
to apply to the proper officer of every banking insti- 
tution or express company in his county, and procure 
a certified sworn statement of the names of deposit- 
ors of money or other valuables, with the amounts of 
money or valuables deposited, attached to the name 
of each depositor, for the purpose of assessing the 
same. (Act, Oct. 29, 1870,§1. Hull's Annot, Laws, § 
2767.) 

if any president or directors of any bank or express 
company shall fail or refuse to furnish a list as stated 
in section 1 of the acttoempower assessors to assess 
bank deposits, approved October 29, 1870, he or they 
shall be fined in the sum of five hundred dollars, (Act 
Oct. 29, 1870, § 2. Hill’s Annot. L., § 1998.) 


The question of the power of a state 
legislature to force a disclosure of 
bank deposits for purposes of taxation 
arose in Indiana, in 1891. A state law 
had been passed creating a state board 
of tax commissioners, and it gave them 
“power* to send for persons, books and 
papers, to examine records, hear and 
question witnesses, to punish for con- 
tempt any one who refuses to appear 
and answer questions, by fine not ex- 
ceeding one thousand dollars, and by 
imprisonment in the county jail of any 
county not exceeding thirty days, or 
both.” The board subpcenaed the vice 
president of a bank in Evansville, and 
put questions to him calling for an an- 
swer stating the names and amounts to 
the credit of each of the depositors in 
his bank; and commanded him to pro- 
duce the books of the bank for purposes 





(*Sec. 129, Act March 6, 1891.) 


of inspection. He refused to do so upon 
the ground that no appeal, complaint, 
suit or proceeding was pending before 
the board or elsewhere, to assess or re- 
vise the tax list of any depositor, or 
partner or officer of the bank. He was 
thereupon fined by the board for con- 
tempt and ordered committed to jail. 
The superior court of Marion County, 
Indiana,t held that the board was with- 
out authority to institute the inquiry,,. 
and that so much of the law as attempt- 
ed to confer power upon it to punish 
for contempt by fine and imprisonment 
was unconstitutional and void. Upon 
appeal to the supreme court of Indiana, 
the following propositions were con- 
tended for by the bank. 

1. That the power to punish for con- 
tempt is a judicial function which can 
only be exercised by a court; and if it 
be claimed that the act in question 
makes the state board of tax commis- 
sioners a court, then so much of the act 
as seeks to doso is void, because it is 
not embraced in the title of the act, and 
because three of the persons constitut- 
ing the board are forbidden by the con- 
stitution of the state from exercising ju- 
dicial functions. 

2, That if the board had power to 
punish for contempt, it can only do so 
for the refusal of a witness to appear 
and answer questions pertinent and ma- 





(t Decision reported in full in 5 B. L. J., at page 
313+) 
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terial to some issue in a suit, action or 
proceeding then pending. 

3. That the proceedings of the board 
were in violation of the U. S. constitu- 
tion which provides that ‘‘the right of 
the people to be secure in their persons, 
houses, papers and eifects against un- 
reasonable searches and seizures shall 
not be violated; and no warrant shall 
issue but upon reasonable cause, sup- 
ported by oath or affirmation, and par- 
ticularly describing the place to be 
searched and the person or thing to be 
seized.” 

The supreme court of Indiana] af- 
firmed the judgmenton the ground that 
the first proposition was well taken; 
holding unconstitutional so muchof the 
tax law as attempted to confer upon the 
state board power to fine and imprison, 
because, it declared, only the courts and 
the general assembly can punish for con- 
tempt, and the power cannot be delegated 
to a board of officials. This rendered 
unnecessary the decision of propositions 
2 and 3, which were not discussed or de- 
cided by the supreme court of Indiana. 

In Oregon, the legislature itself de- 
clares that the president of a bank must 
disclose the deposits, and itself provides 
the punishment, No question, then, 
such as was before the supreme court of 
Indiana, as to the power of an executive 
board to punish can arise. But the 
question comes squarely as to the power 
of a state legislature to force such a 
wholesale disclosure by law, where 
there is no pending suit or proceeding 
as a basis to justify the inquiry, and to 





ti3r Ind., 471.) 
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punish a bank official, who refuses to do 
as the law directs. 

While this question was not passed 
upon by the supreme court of Indiana, 
it was discussed by the Marion County 
superior court, and the opinion was ren- 
dered that the state had no such power. 
Taylor, J., says: 

**And further it ismy op:nion * * * 
that the legislature of this state, under 
the limitations of its constitution and the 
constitution of the United States, has 
no authority to vest power in said board 
of tax commissioners, nor any fractional 
part of it, to require a bank to disclose 
the names of its depositors in gross, for 
the mere purpose of indefinite discovery, 
as in this case, nor produce its books for 
examination to obtain such names for 
like purpose, The sanction of such au- 
thority would, in my opinion, result in 
the inauguration of such an unreason- 
able system of inquisition and the en- 
couragement of vexatious and profitless 
espionage, to such a degree as was never 
contemplated, and certainly can find no 
just sanction in our plan of government. 
(Citing) 1 Whart, Ev., sec. 746; 2 Best 
Ev., sec 624-629; Re Pacific Railway 
Com., 32 Fed. R., 250, 251; King v. 
Merch. Tailors’ Co., 2 Barn, & Adolph, 
115; Clarke’s Case, 12 Cush,, 320; Ex 
parte Kreiger, 7 Mo. App., 367; Court- 
ney v. Know, 48 N, W., 765, 6; Bray on 
Discovery, pp. 13, 16, 461; Ex parte 
Jones, 70 Cal., 638; Ex parte Zeehande 
laar, 71 Cal., 238; Evans’ Appeal, 16 Pa. 
St., 259; Opdyke v. Marble, 44 Barb., 
67; Cooley’s Const. Lim., top p, 638; 2 
Hare’s Const., Law, pp. 130, 133, 174; 
Fiske’s Hist. Am. Rev., vol. 2, p. 12.” 
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A PLEA FOR BANKING REFORMS.* 


By Henry Wollman, Lawyer, Kansas City, Mo. 


Every member of a community, rich 
or poor, is vitally interested in having 
Even the hum- 
affected by 
character of the banks in hiscommunity. 


strong aud safe banks. 
blest day laborer is the 
Weak banks are injurious to every 
That this is true 
The wide- 


member of society. 
was demonstrated in 1893. 


HENRY WOLLMAN. 


spread fear concerning the solvency of 
our banks, because of lack of confidence 
in the sufficiency of the legal safeguards 
thrown around them for the protection 
o! depositors and customers, culminated 
in a never to be forgotten panic, from 
the dire effects of which no one was ex- 
empt. Employers and employees, de- 


positors, borrowers and lenders were 


alike injurious y affected. 


Credit men not only have the same 


interest in common with all other mem- 
bers of a community in having banks 
of unquestioned strength, but they are 
especially interested by reason of their 
peculiar occupation, because every bank 
failure of any importance in any com- 
munity in which they extend credit, not 


*Reproduced from the “Lawyer and Credit Man.” 





only indirectly affects all their custom- 
ers in that community, but generally 
entails a direct luss on some one or more 
of them, 

If a man is a heavy depositor and he 
it affects his financial 
standing; if he isa borrower, it thor- 


oughly unsettles all his affairs. Nearly 


suffers a loss, 


every bank failure is largely followed 
by mercantile failures, and principally 
among those who are dependent upon 
banks for large lines of credit. 

A borrower is quite as much, or even 
more, interested than a depositor, in 
sound and substantial bank 
with which to do business. 


having a 


Nearly every credit man will call to 
mind the gray-haired story about the 
old country merchant who went to New 
York to buy a bill of goods, and was 
very much startled when he was asked 
After 
some hesitation he made his statement, 


for a statement of his affairs. 

and then turned to the credit man and 
said: ‘‘Now, I would like to 
statement of your aftairs,” 


have a 
The credit 
and said: ‘‘We are 
asking no favors of you.””  **Well,”’ said 


the old man, ‘‘if you are not entirely re- 


man was amazed 


sponsible, I don’t want to start in busi- 
ness with you and establisha reputation 
for your goods, and then have some- 
thing happen to you, for then I will be 
compelled to change houses. I won't 
deal with you until I am satisfied that 
you ere all right.”” And the old man 
was right. It is just that way with a 
man dealing with a bank, even though 
he may be a heavy borrower, for if a 
calamity should overtake his bank, his 


notes that he expected to renew are 
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presented for forced payment; his loans 
are “called” on him, and without any 
warning, he is forced to seek other 
avenues for loans, and those, owing to 
the excitement following the bank fail- 
ures, are not always available to him, 
and thus ke is involved in the disaster 
that has overtaken his bank, 

The American people have not the un- 
limited confidence that they should have 
in their national banking system, This 
was demonstrated not only by the panic 
of ’93, but more forcibly lately, when 
the people of this country shuddered at 
the Carlisle bill, which proposed to make 
the bills of these national banks cur- 
rency, without a full guarantee of the 
national government, 

The National Banking Law should be 
entirely reconstructed. There have been 
very few changes, though time and ex- 
perience have demonstrated that there 
been many. National 


should have 


banks should be much more fully pro- 
tected than they are against the cupid- 
ity and avarice of their directors. 
Nearly every bank failure can be at- 
tributed to the fact that the bank has 


been looted by its directors. It is al- 
most unheard of for a bank to fail that 
has not been ridden toits destruction by 
its directors. 

Nearly every bank that went down 
during the panic and was unable to re- 
sume, was a bank that had been used 
for selfish aims and purposes by its offi- 
cersand directors, This, however, is 
not only so in the United States, but also 
in other countries, for the recent bank 
panic in St. Johns, New Brunswick, 
showed that the bank directors there, 
were no more conscientious than many 
we have had in this country, and nearly 
all the banks that went down there were 
wrecked by their directors, who had 
practically parceled out the assets of 
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the bank among themselves. 

No man should be a director in a 
bank who needs to borrow money. 
Banking, when it is carried on honestly, 
can not now be an exceedingly profitable 
business. It should rather be the occu 
pation of a class of men who do not 
wish to engage in speculation or ven- 
ture, but who are willing to make a 
reasonably fair interest on their invest. 
ments. Ifa man is engaged in a busi 
ness where he must necessarily be a 
borrower, that business certainly re- 
quires all of his time, and he has no time 
to devote to anybody’s else affairs. 

If a man is engaged in a business that 
requires him to borrow money, he cer- 
tainly has no money to invest in bank 
stock, because his business will earn 
much more on the money invested in 
the bank stock than the returns from 
the bank will legitimately yield, and in 
such a case if he holds large blocks of 
bank stock, it is simply used to secure 
him a large line of credit in the bank. 

The truth of it is, that the average 
director is not there to subserve the in- 
terests of the bank, but rather to get a 
position of financial strength in the com- 
munity from his connection with the 
bank. Instead of using his position to 
strengthen the bank, he uses the bank 
to strengthen his position, 

Directors: should not be allowed to 
borrow, for the reason that when they 
begin the practice, it too often becomes 
a question of how far each director will 
sanction loans to the others, in order to 
get hisown through, Aloan is presented 
by a director or by some corporation 
that he practically controls, and natur- 
ally his brother directors feel kindly to- 
wards him. They cannot scrutinize his 
affairs too closely; they do not want to 
insult him by showing any lack of confi- 
dence or suspicion, and out of a spirit 
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of good nature he gets his loan, and 
then, of course, he is in a very embar- 
rassing position when some of the other 
directors come up forloans. The wheel 
of fortune goes round, and the other di- 
rectors come to the front with their 
loans, and of course those to whom they 
made loans, are in no position to refuse 
them. 

The public is often indirectly injured 
by excessive and unwarranted loans 
made by banks, for the money is often 
used for speculative purposes, and is 
used by men to enlarge their business 
beyond its legitimate proportions, and 
unhealthy and unfair competition is 
created, and first-class houses for along 
while are compelled to contend with this 
illegitimate competition, until the spec- 
ulator, going.far beyond his depth, is 
drowned, and is then out of the way. 

A bank loaning money to its directors, 
or in fact to anybody beyond what con- 
servative judgment would dictate, is 
weakened, because it is not in a position 
to properly take care of its other cus- 
tomers, and certainly not to withstand 
a severe strain. 

The officers of a bank should be re- 
quired to own a much larger percentage 


of stock than the present banking laws 
make necessary. One thousand dollars 
stock is entirely too little for a director 
to hold. All of usdeal much more care- 
fully with our own money than we do 
with that of others. We may make our- 
selves believe that we do not, and as a 
matter of fact there may be some men 
who will not, but there is no better way 
to make a man cautious and conserva- 
tive than having his own money or pro- 
perty at stake. 

No man should be allowed to induce 
the community to deposit large sums of 
money in a bank on the theory that he 
is oneof its owners, when he is either 
unwilling or unable to own more than a 
nominal amount of its stock. The pres- 
ident, vice-president, cashier and direct- 
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ors of a bank should very largely own 
it, and their stock should be deposited 
with the comptroller of the currency, so 
that they cannot hypothecate it during 
their connection with the bank. 

Many officers and directors apparent- 
ly own large blocks of stock, but they 
hypothecate all but one thousand dollars 
of it, and thus in reality they have prac- 
tically no interest in the bank, but they 
lead the community to believe that they 
have by keeping a large amount of it 
standing in their own names, while all 
of it but one thousand dollars is really 
owned by the party carrying the loan 
against it, 

Directors and officers of a bank should 
be required to give it the same care and 
earnest attention that they give their 
own private affairs. Those who have 


occasion to inquire into the affairs of 
banks after they have collapsed are al- 
ways amazed to see how densely ignor- 


ant of the affairs of a bank the directors 
are. The average director does not 
really know any more about what is 
happening in his bank and how it is 
managed, below the surface, than a 
Chinaman does about military tactics. 
He leads the public to believe that he is 
looking after every detail, and that the 
bank is safe, but outside of going to the 
bank once or twice a day, and sitting 
around and smoking a cigar, ina sort of 
a perfunctory and superficial way talk- 
ing about its affairs, he really knows 
nothing aboutit. Most directors have no 
real interest in the bank, and take none. 
When a man allows the public to be- 
lieve that he is actively engaged in the 
management of an institution, and asks 
it to lend that institution credit on the 
strength of his name, he ought to be re- 
quired to attend to it as well as he 
would to his own affairs, and if he does 
not he ought to be held liable to the ut- 
most extent. Well, you say, people will 
be afraid to act as directors. If they 
are going to do their duty they will not, 
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and if they are going to get a false 
credit for themselves or give a false 
credit to the bank by their connection 
with it, the public will suffer no loss by 
not having them as directors. 

No bank needs any directors unless 
they are going to attend to their busi. 
ness thoroughly and strictly. It does 
Jot need them to deceive the public 
into believing that they are actively 
taking part in its management, It only 
requires their actual services, and if 
their connection with the bank is going 
to be a mere sham and deceit, what is 
the practical sense cf having them? Most 
banks are really run by two or three offi- 
cers, and the directors are mere figure- 
heads. A large directory isn’t of any real 
benefit toa bank anyway, for what is 
everybody’s business is nobody’s busi- 
ness. The average bank would get along 
very much better, if it had a very small 
directory composed of men who were 
rich, able, conservative, vigilant and 
active. 

The public generally believes that the 
ten per cent. clause in the National 
Banking Act—that is, the clause forbid- 


ding the officers from loaning to any 
person more than ten per cent. of its 


capital stock—amounts to something; 
but it does not, for there is no penalty 
for a violation of that clause, and it is 
violated every minute in the day. 

In some cases, a bank ought to be al- 
lowed to loan out more than ten per 
cent of its capital to one man; just how 
much more Iam not now prepared to 
fix arbitrarily, but this,of course, should 
depend upon the size of the bank, and 
the limit should be carefully established ; 
but when the limit is once set, no officer 
should be allowed to pass beyond it, and 
whatever the provision is, it should pot 
be permitted to become a dead letter as 
the one we now have 1s, but it should 
be made a crime, not only for the offi- 
cers and directors who make the loan, 
but for a borrower to accept one be- 
yond the limit fixed by the law. And 
in addition to this there should be a 
civil liability on the part of the officers 
and directors who sanction such a loan. 

To summarize, I would suggest: first, 
that the president and vice-president 
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each should own at least fifteen per 
cent. of the stock of the bank and that 
the cashier should own at least ten per 
cent, of the stock of the bank, and that 
each director should own a substantial 
block of the stock; that all of it should 
be deposited with the comptroller of 
currency so that it could not be hypoth- 
ecatec, Second, that no officer or di- 
rector of a bank should be allowed to 
borrow money from his own bank, di- 
rectly or ndirectly, nor should any cor. 
poration in which said officer or director 
within a year from the time of borrow- 
ing had been a director. Third, That 
no man should be allowed to borrow 
a larger sum than an amount to be 
fixed by the law, depending on the 
size of the bank, and that this prohibi- 
tion should be enforced by severe crim- 
inal and civil penalties. Fourth, I would 
increase the personal end individual lia- 
bility of the directors of a bank so that 
no man could act as a director who was 
not willing to give the bank a reason- 
able amount ot his time, so as to thor- 
oughly familiarize himself with its af- 
fairs, and become an active participant 
in its Management; or, in other words, 
attend to the aflairs of the bank as thor- 
oughly and honestly as he would to his 
own. 

It may be barely possible that if my 
ideas are carried out we shall not have 
quite as many banks, but we will have 
better ones. We certainly would not 
have as many directors, but we would 
know that if a man becomes a director 
in name that he would also be one in fact. 

Speculators and adventurers would 
not be able to borrow as much money, 
because they would have to deal with 
more conservative men, and with more 
rigid laws; but this country has seen 
enough of the evil effects of over specu- 
lation to be not at all anxious to en— 
courage speculation, 

There are no doubt many other 
changes that could be suggested, but if 
those I have offered were carried into ef- 
fect, the public would not be so easily 
frightened into a panic; bank stocks 
would be worth more, and the commu- 
nity would be benefitted directly and 
indirectly in a great many ways. 
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COLONEL. J K P. THOMPSON 


The election of Colonel J. KP. 
Thompson of Rock Rapids, Lyon Co., 
Iowa, to the post of honor of depart- 
ment commander, lowa G. A. R., at the 


recent encampment at Clinton, offers a 


J. K. P. THOMPSON. 


fitting opportunity to present our read- 
ers with a brief sketch of the life of one 
who, in his early days, gained distinction 
as a brave soldier, and who, later, has 
risen to a position of prominence as a 
successful lawyer, banker and represen- 
tative business man. 

Col, Thompson was born Aug, 21,1845, 
at Carey, Ohio, ard emigrated to lowa 
in 1857. Upon the breaking out of the 
war,Comrade Thompson, who was then 
only sixteen, enlisted as a musician in 
Company D, 
served three years. 


21st lowa, in which he 
With this splendid 
regiment he was engaged in the battles 


of Hartsville, Mo. ; 
Champion Hill, Miss.; was inthe charge 
of Black River Bridge, Miss., and atthe 
siege of Vicksburg, where on the 22nd 


Port Gibson, Miss. ; 


of May 1863 he was severely wounded 
and sent to the Hospital at Jefferson 
Barracks, Mo. He returned to his regi- 


ment at Matagorda Bay, In the winter 


of 1863-4 he was at the siege of Spanish 
Fort, where he volunteered for special 


duty in carrying ammunition to the 
front and escaped by a hair’s breadth 
having his head severed from his body 
by acannon ball. He was in the siege 
and charge of Blakely and the taking cf 
Mobile, and took part in the running of 
the blockade at Vicksburg and in the 
bombardment of Grand Gulf. He was 
mustered out on July 15, 1865, at the 
close of the war. 

Col. Thompson resided at Elkader, 
Iowa, until 1873, in which year he re- 
moved to Lyun County where he opened 
the first law office in the county and 
practiced law for fifteen years. He was 
county recorder in Lyon county for two 
terms. He organized the Lyon County 
Bank in 1877 and reorganized the same 
in 1880 with his present partner, O. P. 
The 
capital has been increased from time to 
time from the earnings of the bank un- 
til it has a present capital of $100,000, 
with surplus and undivided profits, $6,- 
366. 40. 


Miller, with a capital of $25,000. 


Colonel Thompson helped or- 
ganize the State Bank of Slayton, Minn. 
and has been president of the same since 
its organization; he also helped organ- 
ize the Pipestone (Minn.) County Bank, 
and has been a director in the same 
since its organization; also the State 
Bank of Jasper, Minn., in which he has 
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been a director since its organization; 
also the Doon (Iowa) Savings Bank, and 
has been a director in same ever since, 
The Lyon County Bank is one of the 
oldest and best known banking estab- 
lishments in the North West; it enjoys 
the confidence and patronage of the 
banking public as shown by the large 
line of its deposits. 

Messrs. Miller & Thompson do a gen- 
eral real estate loan business in connec- 
tion with their banking business and 
have something like a million dollars in 
loans outstanding, none of which have 
ever been in default. They make loans 
which net investors six per cent. on 
not to exceed forty per cent, of actual 
valuation of security. Ex-governor Lar- 
rabee is associated with these gentlemen 
in the other institutions above named, 
and has been so associated since 1879. 

Col. Thompson is at the present time 
a trustee of lowa College and that insti- 
tution, as well as many another worthy 
cause, has reason to know of his liberal- 
ity. An evidence of his immense popu- 
larity is found in the flattering vote by 
which he was elected department com- 
mander—351 to 137; afterwards made 
unanimous—and in the furtherance of 
his candidacy by so large a portion of 
The Des Moines ‘“‘Reg- 


ister’ first suggested his name for the 


the Iowa press. 


Grand Army office, and the suggestion 


was heartily seconded by newspapers all 
over the state. A few extracts from 
some of these will serve to give the 
reader an idea of Col. Thompson’s per- 
sonal qualities and characteristics, Says 
the Rock Rock Rapids Review: **He 
has the qualities in a large degree which 
goto make commanders in whatever 
field they are exercised, and a comman- 
der he has been in the accomplished 
struggle with nature here in northwest- 


ern Iowa.” 
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The George Xodak says of him: “Co! 
Thompson is an enthusiastic G. A, R. 
man, and always public spirited in both 
civic and military enterprises. * * * A 
brave man, loyal, energetic, a prime or- 
ganizer and full of the best quality of 
executive ability.” 

Tne Sheldon JMail/:—‘‘As firm and 
serviceable a friend as either northwest- 
ern Iowa or his army comrades could 
have.” 

In the Spirit Lake Beacon, Senator 
Funk says: ‘‘His position as a citizen is 
such as to command the highest esteem, 
and he is one of those desirable men of 
whom the difficult thing is not to say 
something good, but rather to find a 
place to leave off.” 

The Sioux City /ournal says: “The 
Journal has known Comrade Thompson 
for more than twenty years, and with 
all who know him can truly say that he 
would make an admirable chief for the 
state organization of old soldiers. A 
soldier himself of gallant record, full of 
the public spirit, taking pride in doing 
well what comes to his hand, of fine ex 
ecutive ability, a successful representa- 
man, he 


tive business possesses every 


qualification for the post with which 
his name has been conspicuously con 
nected .”’ 

Col. Thompson was a charter mem- 
ber, and is past commander of Duniap 
Post, No. 147, Rock Rapids. He was 
on Gen. Veasey’s staff with the rank of 
Colonel ; aide-de-camp 
Mason P, Mills, commander of the de- 


and was to 
partmentof Iowa, and was aide-de-camp 
of the Eleventh District under Com- 
Phil Schaller. He holds the 
rank of Lieutenant—Colonel in the Ohio 
National Guard, dating from May 1888; 
assigned to duty first on the staff of 
Governor Larrabee, and later on that of 
Governor Jackson. 


mander 
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BANKING LAW. 


pus department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the carefulattentionand study of the merchant 
the depositor, and the bank student seeking advancement. 


i Further information regarding any case publishe 
herein, will be furnished on application. 


COLLECTION. 


BANK, RECEIVING FOR COLLECTION AN ITEM PAYABLE BY A DISTANT BANK, HAS THE 
RIGHT TO ACCEPT AS PAYMENT, THE LATTER’S CHECK ON ITS CITY CORRESPOND- 
ENT; HENCE, WHETHER OR NOT THE MAILING OF THE COLLECTION ITEM DIRECT TO 
THE BANK OF PAYMENT IS NEGLIGENCE, IF THAT COURSE IS PURSUED, AND THE 
LATTER’S CHECK IS RECEIVED, THE SAME RESULT IS REACHED AS IF MAILED TO AN 
INDEPENDENT AGENT, AND THERE IS NO DAMAGE FROM THE ‘‘MAILING DIRECT TO 
THE PAYOR” COURSE. 


In Kentucky, a check is an appropriation of its amount in the hands of the drawee; 
hence, upon the drawer’s failure before payment, the checkholder takes the 
fund in preference to the assignee. 


Farmers’ Bank & Trust Co, of Stanford v. Newland, Court of Appeals of Kentucky, 
May 11, 1895. 


Action by Newland, owner of a $500 certificate of deposit issued by the Pineville (Ky.) Bank- 
ing Co, against the Farmers’ Bank & Trust Co. of Stanford, to whom he delivered the certificate of 
ieposit for collection, the latter mailing the certificate directly to the bank of issue, and receiving 
n payment the latter’s check against funds in a Louisville bank, which was refused payment be- 
ause the Pineville Banking Co. had made an assignment. 
The circuit court of Lincoln county gave judgment for Newland for damages for the non- 
lection of the certificate, which is reversed by the court of appeals, on the ground that New- 
and’s petition omitted the allegation of essential facts showing damage as the result of the col- 
-cting bank’s alleged negligence; also because the facts alleged in the answer of the Farmers’ 
Bank (which, being demurred to, are taken as true) showed a course of procedure with reference to 
the collection from which no damage appears. This course was mailing the certificate direct to the 
ink of issue and receiving that bank’s check on Louisville, where it had funds. The court holds 
that one who deposits a distant item witha bank for collection, does so with the implied under- 
standing that the bank will follow the customary method of making collections, and where the 
t is payable by a solvent bank, the collecting bank has the right to take the payor bank’s check 
n payment. The check being received, the collection is made, and in suchcase whether the item 
was mailed direct to payor, or toan independent agent, the same result is reached, so that conced- 
ng for argument, without deciding, that sending direct to payor is negligence, it is negligence 
without damage. In this case, the payor’s check having been received, and refused payment be- 
use of its assignment, the court holds that no damage is shown, as the check had funds against 
t, and in Kentucky operates asan assignment of those funds, sc that the checkholder takes in 
preference to the assignee. The one prominent point here decided is that a collecting bank has 
the right to take the debtor’s check in payment, which runs contra to many decided cases. 
Following isthe full text of the court’s opinion; and the case, with other recent cases upon 
subject of ‘‘collection,” is referred to elsewhere in an article by the editor. 


PayNTER, J. By this action, appellee 


pellant bank for collection before ma- 


sought to recover of appellant bank 
damages for its alleged failure to col- 
lect acertain certificate of deposit which 
had been issued to him by the Pineville 
Banking Company, for the sum of $500 
and which he had delivered to the ap- 


turity of the certificate, which certificate 
matured on the 18th day of July, 1893. 
It is alleged in the petition that the ap- 
pellant did not present the certificate 
of deposit until July 24, 1893, ‘‘and 
that defendant on said day surrendered 
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said certificate to the payor thereof, the 
said Pineville Banking Co., and negli- 
gently failed then and since to collect 
from said company the amount of the 
certificate, or any part thereof, and 
thereby plaintiff says he was damaged 
in the sum of $500.”" There is no alle- 
gation that the bank could have collect- 
ed the amount of the certificate at any 
time after it received it for collection, or 
that the surrender of the certificate pre- 
vented such collection, or that the Pine- 
ville Banking Co. thereafter refused to 
surrender the certificate; nor are there 
any facts alleged which show the al- 
leged negligence has caused him to lose 
his debt against the Pineville Banking 
Company. For this reason the petition 
was defective. However, as the judg- 
ment must be reversed, we will briefly 
consider other questions raised by the 
answer, to which a demurrer was sus— 
tained. 

Itis alleged in the answer that the 
certificate of deposit was given to it for 
collection in its usual course of business 
as a banker; that the certificate was re- 
ceived July 22, 1893, and that, on the 
day it was received, it was inclosed in a 
letter addressed to J, M. Pursifull, the 


cashier of the Pineville Banking Co., 


which was duly stamped and mailed to 
him at Pineville, Ky,, and in which he 
was requested to collect and remit pro- 
ceeds to it; chat the letter was received 


189 3, 
banking hours, and on the next business 


by him on the 23d of July, after 
day he presented the certificate at the 
office of the Pineville Banking Co. for 
payment, when he received therefor the 
check of the Pineville Banking Co. 
on the Louisville Banking Co., payable 
to the order of the appellant, for the 
amount of the certificate of deposit,and 
on receipt of which he surrendered the 
certificate of deposit to the Pineville 
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Banking Co. On the 28th of July, 1893. 
Pursifull inclosed the bank’s check to 
appellant and it, 1n due course of mail, 
sent the check to appellant’s correspon- 
dent, at Louisville, Ky., for presentment 
and payment, which was according) 
done without delay, and the payment 
refused, because the Pineville Banking 
Co. 


benefit of its creditors; this assignment 


had made an assignment for the 


being made between the time the check 
Was sent to appe lant and the time when 
It is al- 
leged that the Pineville Banking Co 


it was presented for payment 


had much more money to its credit in 
the Louisville Banking Company sub- 
ject to check than the amount called for 
by the check, and that the Louisville 
Banking Co. is solvent. It is further 
alleged that for many years it had been 
the general custom of banks in Ken- 
tucky that when a bank received froma 
customer for collection a check or other 
claim on a bank in good standing in a 
distant part of the state, and which was 
the correspondent of the transmitting 
bank, to send such check or claim di- 
rectly to that bank, either with request 
for payment and credit of proceeds to 
the transmitting bank, or with request 
to remit proceeds, and, if the request 
was to remit proceeds, the correspond- 
ent bank would remit by its check on 
some bank in Louisville or other com- 
mercial center with which it had suffi 

cient funds on deposit to pay the check; 
that the Pineville Banking Co., at the 
time the certificate of deposit was sent 
to its cashier, was, and had always been, 
in good financial repute; that the Pine- 
ville Banking Co. was its correspondent 
at Pineville. 

It is contended by counsel for appel- 
lant that, having received the certificate 
for collection, it had the right to follow 
the custom of banks in making such col- 
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lections, and send it directly to its cor- 
respondent, with request that proceeds 
be remitted, notwithstanding the corre- 
spondent was the payor of the certificate; 
ind, further, that it had the right to re- 
ceive in payment of the certificate the 
check on the Louisville Banking Cu. In 
this country there is a great conflict in 
the opinions of the courts of several 
states on the question of the extent of 
the duty and responsibility of banks 
who receive a collection in a place dis- 
tant from its place of business, and as 
to how far it 1s liable for the acts of its 
correspondents or agents in the per- 
Some courts 
hold the transmitting bank is liable for 


formance of their duties. 


any negligence or default ot the agent 
or correspondent which it selected to 
make the collection. Other courts hold 
that the bank receiving a claim for col- 
lection in a place distant from the place 
where the bank is engaged in business, 
can only be required to exercise due 
care and diligence in selecting a compe- 
tent and trustworthy agent or corres- 
pondent, and, if it exercise such selec— 
tion, the bank 
We do not deem it necessary 
to analyze and discuss the various and 
conflicting decisions upon this question. 
When a customer deposits with a bank 


is exonerated from all 
liability. 


a note, bill of exchange, certificate of 
deposit, check, etc. for collection at a 
point distant from the location of the 
bank, he must know the bank cannot 
send one of its officers or agents to such 
He is 
presumed to know the method employed 


point to make the collection, 
by banks in making such collections, 
He knows that the bank must select some 
other bank or agency to aid in accom- 
plishing the undertaking imposed on it. 
He has made the bank his agent for 
that purpose, He has employed the 
bank to do, through its method of mak- 
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ing coliections, that which would cost 
him much time and money to do him- 
self. When he so engages a bank, and 
makes it his agent to make the collec- 
tion, he does so with the implied under- 
standing that the bank will follow the 
customary method in making such col- 
lections, which necessitates the selec— 
tion of agents or correspondents at other 
points to carry out the undertaking,and 
the bank can only be held responsible 
for the exercise of due careand diligence 
in making such selection. If the appel- 
lant, in the case of its agency, had the 
right to present the certificate of depos- 
it through one of its officers, or through 
some agent at Pineville, and receive in 
payment thereof the check of the Pine- 
ville Banking Co. on the Louisville 
Banking Co., then, having presented 
the certificate and demanded payment 
by letter, thus obtaining the check in 
payment, it certainly would leave the 
parties in the same status with either 
case, because it might be admitted for 
the purpose of argument that the send- 
ing of the certificate of deposit to the 
Pineville Banking Co, would be the se- 
lection of an agent to make the collec- 
tion without due care and proper dili- 
gence; yet it having made payment of 
the certificate by check, which the ap- 
pellant, through an officer or agent 
which it may have selected for the pur- 


pose, might have properly received in 


payment thereof, then it must necessar- 
ily follow that the appeilee was not dam- 
aged because the certificate was present- 
ed and payment demanded by letter,and 
the check in payment was transmitted 
by mail. In reaching this conclusion, 
we must then determine whether a 
transmitting bank can receive a check 
of another bank in payment of a claim 
which it has assumed to collect at a point 
distant from the location of the bank. If 
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this cannot be done,then the only course 
left for a bank to pursue is to send an 
agent to the point where the collection 
is to be made, or to have the bank or 
agent at that point send, by express or 
other means of transportation, the pro- 
ceeds of the collection,—the money. 
This is not regarded as safe, by the most 
prudent business men, as to transfer 
money through the medium of checks 
and drafts. It is a cumbersome and 
would be a most unsatisfactory way to 
transact business. It is pleaded that it 
is the usage that banks remit collections 
so made by checks on a bank in Louis— 
ville or other commercial center where 
the bank has on deposit money to pay 
such check, In Morse on Banks and 
Banking (vol. 1, sec. 247) this language 
is used, to wit: ‘‘Except by agreement 
or usage, a bank has no right to take 
anything but money in payment of pa— 
per it holds for collection.”” Section 221 
reads as follows: ‘‘Knowledge of the 
usage, either expressed or implied, 
must, it has been said, be brought home 
to the parties who are to be bound by 
it. But other cases of high authority 
declare that the usage of the bank in 
collections will bind the person dealing 
with it in this business, whether such 
usage be known to them or not; and 
this is certainly the correct rule. In- 
deed, the opposing cases can easily be 
reconciled by the link which appears to 
The fact 
without 


be suggested in one of them. 
that one deals with the bank 
taking the trouble to inquire as to its 
system will raise the implication that he 
already knew and is satisfied with that 
system. It is clear that, if a person 
hand over a note toa bank for collec- 
tion without any species of remark as 
to the course to be pursued, the bank is 
not bound to thrust upon him a state— 


ment of its intended course, and to re—- 
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tain him till the whole theory has been 
expounded to him, when his conduct un- 
mistakably shows that either he already 
knows it, or else he does not desire to 
know it. Either he knows and approves 
it, or he voluntarily trusts to the wisdom 
of the bank at his deliberately an 

nounced risk of its efficiency. 
a case the bank not only has the right 
but it 1s even positively 
bound to assume, that his desire is that 
the ordinary and established usage be 
pursued, 


In such 


to assume, 


An unordered deviation from 
that usage though the usage were un- 
known to him, would lay the bank open 
to his suit for damages, and the court 
must, as has already been shown, rule 
for him, as matter of law, that the pur- 
suance of the custom was an implied 
item of the contract. It is clear, then, 
that he could not plead ignorance of it 
in order to lay foundation for a suit 
against the bank for acting according to 
it. The knowledge on his part would 
be implied conclusively.” 

We conclude that the appellant had 
theright to receive the check of the Pine- 
ville Banking Co, on the Louisville Bank- 
ing Co. in payment of the certificate of 
deposit which it held for collection; it 
being alieged, as heretofore stated, that 
the Pineville Banking Co. 
money on deposit with the Louisville 


had more 
Banking Co, subject to check than was 
necessary to pay the checks. Under the 
the cases of 
Lester v. Given, 8 Bush, 357, and Buck- 
nerv, Sayre, 18 B. Mon. 745, a check 
thus drawn is an absolute appropriation 
of so much money in the hands of the 
banker to the holder of the check, to 
remain there until called for, and can- 
not after notice be withdrawn by the 
drawer. Notice was given the Louis- 
ville Banking Co. of the check, and 
that institution is solvent. The appel- 


decisions of this court in 
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lant tendered the check to the appellee, 
and, being the owner thereof, could have 
maintained an action thereon against 
the Louisville Banking Co. The Pine- 
ville Banking Co., by the check, dis- 
posed of so much of its deposit with the 
Louisville Banking Co, as was neces- 
sary to pay it, and had no right and 
could not vest its trustee with any in- 
terest in that part of the deposit. In 
other words, the assignee acquired no 
greater interest in the deposit than his 
assignor had. If the allegations of the 
answer as amended be true, then the ap- 
pellee has sustained no damages for 


which he has 


any right of recovery 


LIABILITY OF COLLECTING BANK FOR DEFAULT OF CORRESPONDENT—THE GEORGIA RULE, 
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against appellant. It is said by Mr. 
Story in his work on Agency (section) 
236: “It is * * * a good excuse 
that the misconduct of the agent has 
been followed by no loss or damage 
whatsoever to the principal, for then the 
rule applies that, although it is wrong, 
yet itis without any damage; and, to 
maintain an action, both must concur, 
for damnum absque injuria and injuria 
absque damno are in general equally ob- 
jections to any recovery.” The judg- 
ment is reversed, with directions that 
the demurrer to the answer as amended 
be overruled, and for proceedings con- 
sistent with this opinion. 


WHEN 


DEPOSIT IS FOR COLLECTION AND NOT AS CASH, 


1. Where a check upon a bank in North Carolina, payable to the order of a named person, 


was, by his indorsement, made payable to the order of another person, described as ‘‘trustee,”’ 
who resided in Georgia, and the latter, after indorsing the check in blank, delivered it to his cestui 
jue trust, who deposited it in a bank in the city of her residence,, of which she was a regular cus- 
tomer, and with which she kept an account, and her account was thereupon credited with the 
check as such, and not as cash, and it was not the intention of the parties that the title of the check 
should pass to the bank as absolute owner, but that the latter should undertake its collection for 


the benefit of its depositor, the bank was not liable for the value of the check as a purchaser of the 
same. 
° 


2. Where, under the circumstances above indicated, a bank received for collection from a 
ustomer a check which, by the exercise of proper diligence, might have been collected, it became, 
in the absence of any express or implied contract to the contrary, liable for any neglect of duty 
whereby the collection of the check was defeated, whether such neglect arose from the default of 
ts own Officers, or from that of its correspordent or agent, to whom it may have sent the check 
for collection; and in such case it would be immaterial whether such correspondent or agent was 
the bank upon which the check was drawn or another.—Bailie v. Augusta Savings Bank, Supreme 
Court of Georgia, January 14, 1895. 


In this case the court of 


supreme The prominent facts of the case are that 
a check on a North Carolina bank 
deposited by a customer in a Georgia 
bank, who mailed it direct to the drawee 
who failed before remitting the pro- 


ceeds. The subjects of decision are as 


Georgia announce, for the first time, was 


the doctrine of that state governing the 


liability of a collecting bank for the 
neglect or default of its correspondent. 
After discussion and citation of the op- 
posing authorities, they follow the cases 
which hold a bank taking distant items 
for collection, absolutely liable for the 


follows: 
1. The Georgia bank took the check 
for collection, and not as cash, it having 


defauit of correspondents, as disting- 
uished from those which limit the liabil- 
ity to the selection and proper trans- 
mission to a suitable correspondent. 


credited its depositor with ‘‘Check on 
First National Bank of Wilmington, 
$1,000." Hence it was not the owner 
of the check, but its depositor’s agent 
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for collection; and the mere fact that 
the depositor is allowed to check against 
the credit is held not to change the im- 
port of the transaction. 

2. A bank, receiving a check on an 
other place for collection, is, in the ab- 
sence of any express or implied agree- 
the 
neglect or default of the correspondent 
to whom the check has been 
for After 
opposing authorities, the court gives the 


ment to the contrary, liable for 
forwarded 


collection. citation of the 
following reasons for adopting the é- 
surer-liability rule: 

‘In our opinion, the sounder doctrine 
is that which holds the bank liable. The 
collection of checks, drafts, and other 
commercial paper constitutes an impor- 
tant feature of the business of banking 
as generally conducted, and for the 
transaction of this branch of their busi- 
ness, banks have their regular corres- 
pondents in different parts of the coun- 
try. Inthe selection of the correspondent 
the customer for whom the collection is 
to be made is not consulted. Asa rule 
he does not know the name or the finan- 
cial standing of the correspondent, and 
it is not contemplated that they will 
have any 
other. 


each 
Under these circumstances, we 
think a customer from whom a bank re- 


communication with 


ceives paper for collection has a right to 
assume, in the absence of any agree 
ment to the contrary, that the under- 
taking of the bank comprehends the 
whole service to be performed, and that 
the agent employed by the bank in this 
service is its own agent, and not the 
agent of the customer. So treating the 
undertaking, the case falls within the 
general rule of agency that by the em-— 
ployment of under-agents to perform a 
part of the work which he has contracted 


to do the employer becomes responsible 
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to those with whom he contracts or deals 
in his business, and will be held liable 
for the negligence or omission of duty 
of his agent in the course of his em- 
ployment. There seems to us to be no 
good reason why a different understand- 
ing should be inferred, and a different 
liability applied, because the bank can- 
not make the collection itself, but must 
employ an agent for that purpose.” 

3. The court holds there is a sufficient 
consideration to support the collecting 
bank’s undertaking and hability. Upon 
this point it says: 

“It makes no difference that the bank 
does not charge anything for the collec- 
The benefits which the bank de- 
rives generally in the making of such 


tion. 


collections, from the use of the funds 
while in its custody, the advantages 
which may arise from business associa- 
tions, and the profits on exchange, are 
held to be, and we think may properly 
be regarded as, a valuable consideration 
for the undertaking, and as sufficient to 
uphold the liability incident thereto.” 
4. The question of negligence of the 
collecting bank in sending the check di- 
the court holds it 
view of 


rect to the drawee, 
unnecessary to pass upon, in 
the fact that 
detault doctrine, the bank is liable in 


under the liability—for- 


any event. It says: 


‘There are decisions sustaining the 


contention of the plaintiff in error that 


the defendant was negligent in sending 
the check directly to the bank upon 
which it wasdrawn, there being at that 
time in Wilmington another bank, which 
The 
view we take of the liability of the de- 


was in good standing and credit. 


fendant for the negligence of the Wil 
mington bank, however, renders it un- 


necessary to pass upon this qucs- 


tion.” 
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LIABILITY OF COLLECTING 


BANK TO PRINCIPAL, 


A bank employed to collect a note by another bank, took part cash and a sixty-day draft for 


the balance drawn by maker on payee. 


It remitted its check for the full amount, but acceptance 
if the draft being refused, stopped payment of the check. 


Held, the collecting bank was liable on 


ts check to the principal, who was a bona-fide holder for value, of the note, and not chargeable 
with notice thatan agreement existed between maker and payee permitting this method of pay- 
ment, from the fact that similar transactions had previously passed between the two banks, and 
that the principal bank had collected drafts so givenin payment.—Chippewa Valley Bank v. Nat’! 
Bank of Asheville, supreme court of North Carclina, April 30, 1895. 


The following is a fuller report of the 
transaction and decision, which will af- 
ford useful reading for banks who un- 
dertake collections, as showing the risks 
which may be incurred by taking some- 
thing unauthorized, as payment from 
debtors. 

The National Bank of Asheville, hav- 
ing for collection a note which was sent 
to it by the Chippewa Valley Bank, who 
had acquired it as assignee, for value 
and before maturity, accepted of the 
maker part payment, and a draft at 60 
days drawn by the maker on the payee, 
and sent its own check for the full am- 
ount of the note to the Chippewa bank, 
the holder of the note. The said draft 
not being accepted, the Asheville bank 
stopped payment of its check, and this 
action is brought by the Chippewa bank 
to recover the amount of thesame. The 
Asheville bank introduced evidence that 
there was an agreement between the 
maker and the payee that when the notes 
of the former to the latter became due, 


and were presented for payment, if the 


maker was not in funds, he might pay 
what he could, and draw back on the 
payee for the difference; the notes had 
always been forwarded to the Asheville 
vank for collection, by the Chippewa 
bank, and the remittances made through 
the same agency,—and the Asheville 
bank contended that this fixed the 
Chippewa bank with notice of the agree- 


ment. 
the Chippewa bank, which was uncon- 
tradicted, was that the Chippewa bank 
took the note for value, before matur- 


The testimony of the cashier of 


ity, and without notice of any equity; 
that it was not the agent of the payee, 
but purchaser for value, and had no 
knowledge or notice whatever of any 
agreement between payee and maker, of 
the kind alleged by the Asheville bank, 
Upon this evidence, an instruction to 
return a verdict for the Chippewa bank 
for the amount of the check given by 
the Asheville bank is held proper. The 
court says: “The fact that the plaintiff 
bank had several times forwarded notes 
against the maker, for collection, to the 
defendant bank, and that drafts drawn 
by the maker against the payee had 
thereafter passed through the two bank's 
even if known to plaintiff bank to have 
been in renewal or indulgence of part of 
said notes (which is not shown), was 
not of itself notice, in law, to the plain- 
tiff, that there was such agreement as to 
this note. 
ment is negatived, and it is not fixed 
with constructive notice, by a course of 
dealing between parties transmitting or 
collecting through its bank, that the 
promissory note of the maker, who had 
often given counter drafts on the payee, 
is given on the agreement .that he has 
that standing privilege, and is always to 
have a similar indulgence.” 


Actual notice of such agree- 
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COLLECTION BY INSOLVENT BANK—RIGHTS OF CREDITOR, 


A bank received a note for collection and remittance, but instead of remitting as directed, 


credited its correspondent with the proceeds, and shortly thereafter failed. 


At the time of failure 


the cash or hand was less than the amount of the collection, but the receiver realized from the as- 


sets sufficient to pay all preferred claims. 


There was no proof that the proceeds of the note formed 
part of the assets converted into money by the receiver, 


Held, that the lien on the assets of the 


bank for the trust funds converted was limited tothe amount of cash on hand at the time of the 


failure, the presumption of law being it was the residuum of the trust money. 


To that extent, the 


correspondent is a preferred creditor; for the balance, a general creditor only.—Boone Co. Nat’ 


Bank v. Latimer et al. 


U.S. Circuit Court, W. D. Missouri, C. D. 


March 21, 1895. 


AUTHORITY OF BANK OFFICERS. 
BANK CASHIER—POWER OF 


CANNOT BIND BANK BY PLEDGE OF CREDIT FOR BENEFIT OF THIRD PARTY, 


In an action by the State National Bank of St. Joseph, Mo., against the Newton (Kansas) 
National Bank upon two notes of $10,000 each which the St. Joseph bank had discounted and 


placed the proceeds to the credit of the Newton bank, the following facts were developed. 


The 


notes were executed by the directors (who were also the stockholders) of the M. Co., and made 


payable to the order of that company. 
assistant cashier of the Newton bank. 


Three of the makers were also vice-president, cashier and 
The cashier of the Newton bank had written a letter to the 


St. Joseph bank authorizing the notes to be charged up to the Newton bank if not paid at matur- 


ity. 


But it was developed that the cashier's letter was written without the knowledge or consent 


of the board of directors of the Newton bank, and the discount was shown to be, not for the bene- 
fit of the Newton bank, but for the benefit of the payee, the M. Co. 
Upon this state of facts, the Newton bank is held not bound upon the notes to the St. Joseph 


bank.—State Nat. Bank of St. Joseph, Mo. v. Newton Nat. Bank. 


Eighth Circuit, Feb, 23, 1895. 


This case is the latest illustration of 
the danger of assuming that the officers 
of borrowing banks, or more correctly 
speaking, borrowers who are officers of a 
bank, have sufficient power to bind the 
institution when, in fact, no such power 
exists. Here is a case where among the 
makers of a discounted note, were the 
vice-president, cashier and assistant— 
cashier of a bank, where also the pro- 
ceeds of the discount were placed to the 
credit of the bank, and furthermore, 
where the bank’s cashier had written a 
letter, authorizing the charging of the 
notes to the bank if not paid at matur- 
ity. Yet, despite all this, the bank is 
not bound. The difference between 
loaning to a bank, through an officer 
duly authorized to contract the loan, 
and loaning to the officer as an individ- 
ual under the mistaken idea that he is 
authorized to bind, and is in fact bind- 


U. S. Circuit Court of Appeals, 


ing his bank, and the necessity of care 
in noting the distinction, was pointed 
out in the last Journal with reference to 


decided cases there published. The 
present decision is another one of the 
same kind. The pertinent portion of 
the court’s opinion is quoted below: 
‘In view of the motion for a judg- 
ment on the pleadings, it stood admitted 
of record that the notes in suit were 
discounted for the sole benefit of the 
McLain Live Stock & Investment Co., 
in pursuance of a previous agreement 
between it and the plaintiff bank; that 
the proceeds were received and used by 
the investment company, and not by 
the Newton bank; that they were placed 
to the credit of the Newton bank, on 
the books of the plaintiff bank, merely 
as a convenient mode of transmitting 
the same to the investment company; 
ind that the plaintiff was well advised 
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of that fact when it made the discount. 
It also stood admitted that the letter 
signed by C. R, McLain, as cashier of 
the Newton bank, authorizing said notes 
to be charged at maturity to that bank, 
had been written by said McLain of his 
own motion, without the knowledge or 
sanction of said bank or its board of di- 
rectors, and that the plaintiff bank had 
caused no inquiries to be made as to the 
extent of McLain’s authority, although 
it well knew that by writing said letter 
he had assumed to bind the bank, of 
which he was cashier, to pay his indi-— 
vidual notes to the amount of $20,000. 
The contention that the letter written 
by the cashier of the Newton bank had 
the effect of binding that bank to pay 
the notes in suit, notwithstanding the 
admitted facts that it was written with- 
outany actual authority, and that the 
bank had not received the proceeds of 
the discount, must rest upon the as- 


sumption that it was within the scope of 
the ordinary duties of a bank cashier to 
bind his bank by an agreement to dis- 
charge obligations which he has himself 
contracted for the accommodation of a 
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third party, It is hardly necessary to 
observe that the making of an agree- 
ment of that nature is wholly outside of 
the ordinary functions of a cashier, and 
that persons dealing with such officers 
have no right to presume that they have 
been vested with authority to make 
agreements of that character, Upon 
the state of facts disclosed by the an- 
swer and admitted by the motion, the 
case presented for decision was not one 
in which a bank cashier had assumed to 
borrow money for the use and benefit 
of his bank, but it was one in which he 
had attempted to pledge the credit of 
the bank to secure a discount of hisown 
notes for the benefit of a third party. It 
is clear, we think, that McLain, as 
cashier, had no implied power to bind the 
defendant by atransaction of that kind: 
for, even if the board of directors of the 
bank could make such use of the bank’s 
credit,—a proposition which we need 
not discuss,—it would not be within the 
scope of the ordinary duties of a cashier 
to thus pledge its credit and funds, 
West St, Louis Savings Bank v. Shawnee 
Co. Bank, 95 U. S. 557; Bank v. Arm- 
strong, 152 U. S. 346.” 


TREASURER OF CORPORATION—AUTHORITY TO DISPOSE OF PROPERTY. 


1. The treasurer of a corporation engaged in the manufacture of furniture,who had general 
charge of its business, with power to sell goods, purchase material, borrow money, and pay debts, 
took the entire stock of furniture and a large quantity of lumber belonging to the company,agreed 
on a value tor it with certain corporate creditors, and turned it over to them, to be applied on the 
company’s debts to them, some of which were not then due. Held, that the treasurer exceeded 
his authority and the attempted sale was void. 

2. An instruction by the directors of a corporation engaged in the manufacture of furniture 
to their general manager, to sell the furniture on hand, and ‘‘apply the proceeds of sale tothe pay- 
ment of the debts” in the state, does not authorize such agent to dispose of the entire stock, to- 
gether with a large quantity of manufactured material, as a part payment on certain debts of the 
company, some of which are not due at the time, 

3. The acts of the majority of directors at a meeting held at an unusual time and place, with- 
out notice to the other directors, are not binding on the corporation. 

4. Where it appears that a majority of the directors in a corporation met at an unusual time 
and place for holding meetings, and no record of the meeting is produced or alleged to exist, one 
attempting to show that the corporation, by such meeting had ratified the act of its agent, must 
prove that such directors had actual notice of the meeting. First Nat. Bank of Springfield et al. v. 
Asheville Furniture & Lumber Co. et al. Supreme Court of North Carolina, May 17, 1895. 


In this case, the controversy was be-— 
tween three banks, creditors of the cor- 


poration, to whom the treasurer had 
transferred or sold the property at an 
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agreed price in part paymentof the cor- quantity of iumber, agree upon a value 
porate debts, and two other banks cred- for it with certain of the creditors of the 
itors of the corporation, who subse- corporation, turn the property over 

quently attached the property, and them, and have the value placed upon 
claimed that the previous transfer its indebtedness, some of which was not 
was unauthorized and void. The de— due, as a credit, which thing he did. 

cision of the court upholds the conten— * * However broad may be the gen- 
tion of the attaching creditors, While erai power of an agent to conduct the 
the treasurer was clothed with large business ofa manufacturing corporation, 
powers in the active managementofthe it cannot in reason, be extended to 
business, the court fails to find that the Cover such a transaction.” It further 
company ever intrusted him with the holds that certain special instructions by 
power he attempted to exercise. It the directors (the nature of which is set 


says: ‘‘His agency concerned the run- forth above) were insufficient to clothe 


ning and continuation of the business, the treasurer with the power he at 
By his act he practically put an end to tempted to exercise. 

it. Under his powers, he was to sell the The moral for the practical banker to 
product of the defendant manufacturing be derived from this transaction is: // 
you are a creditor of a shaky corporation, it 
may be better to attach the property and thus 
: : secure your debt, rather than depend upon the 
was not authorized to take the entire voluntary transfer by one of the officers, 
stock of furniture, and also a large however full his power may seem to be. 


company, purchase material for its use, 
borrow money, and pay its debts. He 


PARTNERSHIP PAPER. 


POWEK OF PARTNER TO BIND FIRM. 


1, C applied to a bank for a loan to make up his input in a firm he proposed joining, his 
partner, T, being offered asan indorser, The loan was made, the firm subsequently formed, and 
the money turned over toit. The note was renewed several times in the same form as at first ne- 
gotiated, and never in the name of the firm; the proceeds of each renewal placed to the credit of 
the firm on the bank’s books, and the old note charged to their account. F was the silent mem- 
ber of the firm from the start, and later B became a member, but the bank did not know that they 
were connected with the firm. F and B bought out the firm, and they first learned then of the ex- 
istence of the note. The note was not placed upon the bills payable of the firm, except upon the 
last renewal, by the bookkeeper of his own motion, which act was promptly repudiated by B. Held 
that C had no power to bind the firm which was not in existence when the note was first given 
and that F and B had never ratified the giving of said note so as to bind them, 

2. A partner has no implied power to bind his firm for his own share of the capital agreed t 
be subscribed. 

3. Where a bank holds a note made by one partner and indorsed by another individually,the 
burden rests on it to show that it is a firm note. ; 

4. If money is borrowed or goods bought by one partner of a known concern upon his own 
credit exclusiveiy, he alone is liable therefor, though the money or property is for the use and ben- 
efit of the firm alone, or is applied thereto. 

5. Code 1887, $ 2877, after providing howa person trading with such words as ‘‘& Co.’ 
after his name shall publish the same, recites: ‘‘Orif any person transacts such business in hisown 
name, without any such addition, all the property, stock, and choses in action acquired or used in 
such business shall” be liable for the debts of such person. Held, that said statute applies only to 
the case of a person trading in his own name, either with words indicating that he has a partner, 
but which do not disclose his name, or without such words, and not to a case where there are 
silent partners not indicated in the firm name. 

6. There is no statute in Virginia requiring a firm of general partners todisclose their names 
on a sign at the door and by advertisement, although such is required of limited partnerships.— 
National Bank v. Cringan etal. Supreme Court of Appeals of Virginia, April 18, 1895. 
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CHECKS. 
NATURE OF CHECKS IN MINNESOTA. 


CHECK AN ASSIGNMENT OF DEPOSIT IN MINNESOTA—AFTER DELIVERY FOR VALUE, PAYMENT 
CANNOT BE STOPPED, 


G on April 2, 1894, gave a check to plaintiff, for value. on the Union National Bank, and on 

\pril 3d made an assignment for the benefit of his creditors. The check was presented for pay- 

nent on April 4, 1894, but the bank refused to pay it although G had on deposit with it, subject to 

heck, a larger sum than the amount of the check, and stated as its reason for such refusal that G 

d made an assignment for the benefit of creditors, that notice of the assignment had been served 

pon it and it, therefore, was bound to turn all of the funds in its hands belonging to G over to 
s assignee, The checkholder thereupon sued the bank. 

Held: The check operated as an equitable assignment of the funds on deposit to the amount 

i the check and payment to a holder thereof for value could not be stopped by the assignee in in- 

solvency of the drawer. Columbian Market Co. v, Union Nat, Bank, etal. District Court, Hen- 


nepin County, Minn. 


Following is the opinion of Dis rict 
judge Smith, upon the question in- 
volved :—There is great conflict of au- 
thority upon the question as to whether 
rr not a check drawn on the bank 
against the indebtedness due from the 
bank on account of moneys deposited 
therein by the maker of the check oper- 
ites aS an assignment to the payee or 
holder of the check of that portion of 
the indebtedness arising from such de- 
posit as is represented by the amountof 
the check, and such as to authorize the 
maintain a suit 
against the bank for the amount of the 


holder of the same to 


lraft. These cases may be said to cover 
the issues, to a certain extent, involved 
n this case. If the check did not oper- 
te as an assignment, either legal or 
-quitable, of the portion of the indebt- 
edness,represented by the check, of the 
vank to the depositor, no right of action 
ould exist in favor of the holder of the 
heck against the bank. Some cases 
holding that a checkholder cannot sus- 
tain an action against a bank on such 
check, base their decisions on the 
ground that a check did not constitute 
a legal or equitable assignment of the 
portion of the indebtedness of the bank 
« to the depositor represented by it. Carr 


v. Bank, 107 Mass. 45; Bank v. Clark, 
134 N. Y. 368; Covert v. Rhodes, 48 
Ohio St., 66; Bull v. Bank, 123 U. S., 
1o5. Other authorities base their de- 
cisions on the ground that there is no 
privity of contract between the bank 
and the holder of the check, Bank v., 
Millard, to Wall, 156. Others have held 
that a checkholder cannot sustain an ac- 
tion against the bank, and base their 
decisions on the ground that in their 
opinion the weight of authority is 
against it, without giving any further 
reason. Such are Cushing v. Bank, 46 
N. J. L. 255; Bank v. Miller & Co. 17 
A. L, B. 168; Bank v. Cook, 73 Pa. St, 
483. On the other hand, other courts 
have held that where a deposit of money 
is made in a bank, with the understand- 
ing at the time between the bank and 
the depositor that it is deposited forthe 
purpose of being checked out in the or- 
dinary course of business in small am-— 


ounts, that it constitutes a privity of 


contract between the bank and the 
holder of the check issued by the de- 
positor, and that the issuing of such 
check operates as an assignment, either 
equitable or legal, of that portion of the 
indebtedness due from the bank to the 
depositor to the holder of the check 
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which is represented by it. Munn v. 
Bank, 25 Ill. 21; Bank v. Bank, 80 
Ill, 213; Roberts, assignee, v. Aus- 
tin et al., 26 Iowa, 315; Farmer v. 
Smith, 47 N. W. R., 632, and cases 
cited in the opinion of the court. These 
cases seem to hold that the check oper-— 
ates as a legal assignment of so much 
of the debt as arises from the deposit as 
is represented by the amount of the 
check, provided it does not exceed the 
amount due the depositor. 

There are other cases that hold that 
a check drawn on funds ina bank, de- 
posited for the purpose of being drawn 
out on check, operates as an equitable 
assignment of the amount represented 
by the check and the drawer cannot 
stop the payment of the check, and that 
he or or his assignees are estopped to 
say that such an instrument is not an 
Bank v. Bank, 
8o Ill. 213; Pease v. Lanesur, 58 Wis., 


equitable assignment, 


20-28 and 31 and cases cited in the 
opinion. The court holds, upon reason 
and upon authorities cited in Pease v. 
Lanesur, that as between 
of the check and the holder thereof for 
value, the drawing and delivery of the 
check operates as an equitable assign— 
ment of the account or fund on which 
it is drawn to the amount of the check, 
and, as a consequence, such equitable 
assignment is binding on the drawer 
and he cannot arrest it except for some 
good cause. * * * “To withdraw 
the funds before the check was present- 
ed would bea fraud on the holder of the 
check.” 

In this case Gibbs had a deposit in 
defendant’s bank to check against. He 
drew a check, for value received pay- 


the drawer 
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able to the plaintiff, on said bank. Be- 
fore the check was presented for pay- 
ment Gibbs made an assignment to the 
defendant Trust Company for the bene- 
fit of his creditors, of which fact the 
bank had notice before the check was 
presented for payment, but at that time 
had on hand of the money so deposited 
sufficient to pay the check and refused 
to pay it. 

We think the law is well settled that 
the defendant Gibbs would have had no 
authority to stop the payment without 
some valid reason before the check was 
presented. If he could not have done 
it the assignee could not. He had no 
greater rights than Gibbs, the maker of 
the check, and that notice was immate- 
Graham v. Kimball et al., 5 Minn 
352; Coats, assignee, v. Bank, 31 N. Y 


rial. 


20. 

The bank should have paid the money 
to the plaintiff when the check was pre 
sented. It seems unnecessary under thc 
facts in this case to determine whethe: 
or not the check was a legal assignment 
of the amount thereof of the funds in the 
hands of or due from the bank to Gibbs, 
so that an action at law could be main- 
tained by the plaintiff against the bank 
for the amount of the check, There can 
be no question but that a court of equity 
would enforce the payment, all parties 
in interest being made parties tothe ac- 
68 Wis. supra. Forms of action 
are abolished by our statutes, All par- 
ties in interest are made parties to this 


tion. 


action, and it is immaterial whether you 
call it a legal or equitable action. ‘Lhis 
court has jurisdiction to render proper 
judgment, such as the facts 


rant, 


war-— 





LEGAL DECISIONS. 


TAXATION OF BANKS. 


NATIONAL BANK IN INDIANA—POWER OF COUNTY BOARD OF EQUALIZATION TO RAISE VALUATION— 
EFFECT OF CASHIER’S PRESENCE BEFORE BOARD, 


> 


The board of equalization of Union County, Ind. at its meeting in June 1889, raised the val- 


uation of the capital stock of the Union Co. Nat, Bank, $25,000. 


The circuit court, at the instance 


of the bank, enjoined the county treasurer from collecting the tax upon the added valuation, and 
the question before the supreme court was as to the power of the board to raise the valuation, The 
decision is to the effect that the statutory requisites of notice prior to making such increase were 
not complied with, and that the fact that the cashier of the bank appeared before the board as a 
witness was not a waiver of such requisites.—Eaton, County Treasurer v, Union County National 


Bank. 


Following is the substance of the 
court’s decision upon the questions in- 
volved: 

Did the board possess the power to 
raise the valuation of the bank’s capi- 
tal stock? Previous general notice of 
the convening of the board was publish- 


ed, and the session lasted but one day. 


On that day the board required the 
sheriff to request the bank’s cashier to 
appear before the board, and, pursuant 
to verbal request, the cashier was pres— 
ent at the meeting, and answered such 
questions as were asked of him by the 
members concerning the affairs of the 
bank. Without further notice to the 
bank, the valuation was so increased. 
The bank or its cashier had no notice or 
knowledge of any proposition to revise 
or increase said valuation, and noinfor- 
mation that the same was increased un- 
til after the adjournment of the board. 
It is conceded that the power of the 
board is to be found only in the Act of 
March 9, 1889 (Elliott’s Supp. § 2127). 
That act required the previous publica- 
tion of notice of the time, place and 
purpose of the board’s meeting. It gave 
the board power to hear complaints of 
the owners of personal property, and 
with other powers, ‘‘to correct any list 
or valuation,” or ‘‘to increase the valua- 
tion placed upon property that has been 
listed for taxation.”” It was provided, 


Supreme Court of Indiana, May 3, 1895. 


however, that the board should ‘‘cause 
the namesof persons * * * the val- 
uation of whose property is to be in- 
creased, to be inserted in the notice 
heretofore provided for, or such board 
may, at its option, cause to be served 
upon the person * * * the valua- 
tion of whose property is to be increas- 
ed, a written notice that it is proposed 
to revise orcorrect his list. * * * In 
case such board elects to give the writ- 
ten notice herein provided for, it shall 
be issued by the auditor to the sherift of 
the county who shall serve the same at 
least three days before the matter is 
The published 
notice of the convening of the board, as 
we have said, was general, and it did 
not name the bank or state any purpose 
to revise its list or increase its valua- 
tion, 

It is insisted by the treasurer that the 
notice required by the act from which 
we have quoted was required only as to 
individuals and not as to the bank, and 
the cases of Hyland v. Coal Co. 128 
Ind. 336; and Hyland v, Steel Co. i2g 
Ind. 68, are cited to this proposition. 
Those cases construed sections 6357 and 
6358, Rev. St. 1881. By those sections 
certain classes of corporations, specifi- 
cally named, were required to list their 
stock, its market value, etc.; and it was 
directed that the auditor should lay 


called up for hearing.”’ 
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such lists before the board of equaliza- 
tion, at its annual meeting, for an as- 
sessment and valuation by such board. 
Such corporations were only those or- 
ganized under the laws of this state,and 
did not include national banking as- 
sociations, organized under acts of 
congress. The appellee, a national 
banking association, was not included 
among the corporations so named, and 
the sections so construed in no manner 
affect the question before us. The shares 
of stock of a banking association organ- 
ized under the laws of the United States 
were subject to taxation as other per- 
sonal property (Rev. St. 1881, § 6344), 
and were required to be listed and as- 
sessed by the assessor as the property 
of other corporations and individuals 
(Rev. St, 1881, $6345); but there was 
no requirement that the board of equal- 
ization should, as in case of other cor— 
porations, make an original assessment 
and valuation of such stock. As to such 


capital stock, the act of March 9, 1889, 
supra, supplied the power of the board 
to revise and increase valuations, upon 


the notice as we have shown, It is 
needless to say, therefore, that the de- 
cisions in the cases cited have no appli- 
cation here, 

{t remains to inquire as to the effect 
of the cashier’s presence before and his 
responses to the inquiries of the board. 
The record of the board failed to dis- 
close any notice to the bank, or the 
presence of its cashier at the meeting, 
and the only entry upon the subject was 
a general statement that the valuation 
was increased $25,000. Itis found, also, 
that, instead of consenting or acquies- 
cing in the action of the board, the 
cashier, when present before the board, 
objected to any change or increase in the 
valuation of the bank’s capital stock. 
There is no pretense that the verbal re- 
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quest to the cashier was a compliance 
with the statute as to notice to the bank 
but itis urged that his appearance was 
a waiver of the notice required by the 
statute. We do not question the sound- 
ness of the rule that some notice, though 
defective, may give jurisdiction, so as 
to preclude a collateral attack upon the 
proceedings of a judicial or quasi judi- 
cial tribunal; nor do we doubt that any 
one may voluntarily appear and submit 
to the jurisdiction of such tribunal, so 
as to waive any right to insist that no 
jurisdiction over the person existed ; nor 
do we doubt that the cashier was the 
bank’s agent for the purposes of the 
service of notice or the waiver of notice. 
But it is manifest from the facts special- 
ly found by the court, and from the evi- 
dence upon the trial, that the cashier 
was called, not for the purpose of ac- 
quiring jurisdiction over the bank, but 
for the purpose of testifying as a wit- 
ness in relation to the affairs of the 
bank. It is manifest, also, that he did 
not submit to the jurisdiction of the 
board or voluntarily acquiesce in its 
right to raise the valuation of the bank's 
lists, since it was shown upon the trial 
and found by the court that he protest- 
ed against any action of the board. As 
said in Kuntz v, Sumption, 117 Ind. 1, 
19 N. E. 474: “fA man may [be] sub- 
poenaed as a witness in an action pen- 
ding against him, but unless he is sum- 
moned or notified as a party, unde: 
some law authorizing a summons or no- 
tice, the proceedings are utterly void.’ 
With no knowledge of the pending of 
proceedings against him, the presence 
of a defendant in open court, and his re- 
sponses to inquiries by the court, donot 
constitute an appearance. Merkee v. 
City ot Rochester, 13 Hun, 157. The 
presence in court of one who is not 
served with process cannot be regarded 
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as a waiver of the notice required by 
law, without some step or action on his 
part signifying a willingness that the 
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Hull, 14 Ind. 136. The appearance of 
one before a board of county commis- 
sioners, when called by the board, and 


question tendered by .the complainant 
may be submitted to and determined 
by the court. There must be some for- 
mal entry or plea or motion or official 
act to constitute an Mc- 
Cormack v. Bank, 53 Ind. 466; Scott v. 


without formal notice, and having no 
knowledge of the purpose of the board, 
does not constitute such a one a party 
to proceedings that may be had by the 
Robin- 


appearance. board concerning his interests. 


son v. Board, 37 Ind. 333. 


NATIONAL BANK IN INDIANA—STATE BOARD OF TAX COMMISSIONERS HAS NO 


ORIGINAL 
JURISDICTION TO INCREASE THE VALUATION OF NATIONAL BANK SHARES, 


The Union County National Bank returned to the proper township assessor and to the 
unty auditor, duplicate lists of assessments for taxation of its capital stock for the year 1891. 
The valuation of the stock was made by the township assessor, corresponding with that returned 
by the bank, and before the county assessor and the county board of review the same valuation 
was maintained without objection or question, Without appeal, but upon assumption of supposed 
original jurisdiction, the state board of tax commissioners increased said valuation $20,000, and 
certified their action to the county auditor with instructions to increase the valuation in such sum- 
and to addand extend the tax thereon against the bank. Obeying this direction, the additional 
tax was extended on the duplicate against the bank, and the county treasurer threatened to en- 
force it. The bank sought an injunction. 

Held: Under the act of March 6, 1891 (Acts 1891 p. 199; Rev. St. 1894 § 8408 et seq.) the 
state board of tax commissioners possesses no original jurisdiction for the assessment and valuation. 
of national bank shares, and the assumption of such jurisdiction was void.—Eaton, Treas. v. 
Union Co, Nat. Bank, supreme court of Indiana, May 1, 1895. 





NATIONAL BANK SHARES IN MONTANA—DISALLOWING DEDUCTION IN 
HELD NOT AN INCREASE OF ASSESSMENT. 


BANK'S RETURN 


A national bank in Montana made return of its property at $470,000 less one-third $156,660 
—amount returned $313,340. The law (Act concerning Revenue, Laws 13591, p. 75 $ 5) required 
the assessor to assess property ‘‘at its full cash value.” The bank’s property was assessed at 
$470,000. and the bank contended that the assessor had changed or increased the assessment list 
returned by it, without notice, and that such action upon the part of the assessor was void as to 
such increase. 

Held, the real value of the property as fixed by the bank was $470,000, and the refusal of the 
assessor to allow the deduction claimed did not constitute an increase in the assessment. The bank 
was not entitled to notice that the assessment was fixed at the full amount, as the assessor was 

ng what the law required. —First Nat. Bank of Missoula v. Bailey, Treas. Supreme Court of 
ntana, May 6, 1895. 


USURY. 


USURY IN TEXAS, 


1. In an action on a usurious note given for another usurious note, plaintiff can recover 
nly that part of the principal which would be left after deducting all interest embraced in both 
tes, and the stipulated attorney’s fees on the balance legally due. 
2. Payments made and directed to be applied on other notes cannot be applied on the usuri- 
us notes sued on, unless they constituted a part of the same usurious contract. 
3. An agreement by the makers of a usurious note not to plead usury, does not estop them 
from doing so —Sturgis Nat. Bank v. Smyth etal. Court of Civil Appeals of Texas, Jan. 23, 1895. 
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USURY (Continued.) 
PRIVATE BANK BOUND BY ACT OF CASHIER. 


On June 1,1891, defendants applied to the cashier of the Bank of Fosston,Minn.,a firm doing a 
private banking business for a loan of $50. The cashier drew a note payable to the order of the 
bank, October Ist, for the sum of $54, with interest at 10 per cent., which was signed by defend- 
ants, returned to the cashier, and on which they received $50 and no more. This action was 
brought to recover a balance claimed to be due the bank on this $54 note, and the defense of usury 
was interposed. It was shown upon the trial that one of the members of the banking firm had in- 
structed the cashier not to demand or exact more than Io per cent. per annum as interest on money 
loaned by him, and it was also shown, without objection, that on several occasions, aside from 
that now in question, the cashier had exacted and received as interest upon loans of money sums 
in excess of the lawful rate of interest, and it stood admitted that the cashier had the general man- 
agement of all the loans made by the bank as well as its collections. It being undisputed that the 
cashier required of defendants an unlawful and prohibited rate of interest, it is adjudged that the 
bank must be held responsible for his act, and as to it, the note must be held usurious and judg- 
ment be given for defendants.—Cromb etal, v. Olson et al. Supreme Court of Minnesota, April 26, 
1895. 


BANK DEPOSIT, 
BANK’S RIGHT TO INTERPLEAD RIVAL CLAIMANTS, 


One F. A. Halsey, by his agent, deposited with the National Live Stock Bank of Chicago 
$5,963.18 to be credited to the Platte Valley State Bank, a Nebraska corporation, and to be remit- 
ted or paid to said Platte Valley Bank upon presentation of a draft to be drawn by it. When the 
money was so deposited the agent of Halsey requested the Chicago bank to immediately notify 
the Platte Valley bank of the deposit and credit having been made; and notification thereof was 
accordingly, and on the same day, given by both telegram and letter. The Platte Valley bank, 
acting upon said telegram and letter, and prior to any further advice from the Chicago bank con- 
cerning the money so credited, paid out, toan extent unknown to the latter, certain sums of 
money upon orders therefor drawn by Halsey, and the Platte Valley bank afterwards claimed of 
the Chicago bank the entire sum so deposited and credited. Four days after said deposit was made 
and before the receipt by the Chicago bank of any draft or other request by the Platte Valley bank 
or by Halsey, the Union Stock Yards National Bank of South Omaha, made known to the Chicago 
bank that it claimed said fund of $5,963.18, asserting that the same was the proceeds of sale of cer- 
tain cattle owned by said Halsey, and mortgaged to Union Stock Yards National Bank, and 
wrongfully converted by Halsey without its knowledge or consent, and that said Platte Valley 
bank had notice of such mortgage and wrongful conversion and of the disposition of the proceeds 
The Union Stock Yards bank notified the Chicago bank not to pay the money to the Platte Valley 
bank, and began asuit at law in attachment to obtain said fund from the Chicago bank as gar- 
nishee. Both Nebraska banks claiming fund, the Chicago bank brought a bill of interpleader, 
praying that the rival claimants be required to interplead, and settle their demands between them- 
selves, 

Held, that the Chicago bank is entitled to make the two other banks interplead, since the 
liability to either bank arose out of the deposit, and the notice given the Platte Valley bank by the 
Chicago bank did not create an independent liability.— Platte Valley State Bank v. National Live 
Stock Bank, Supreme Court of Illinois, April 1, 1895, 


The objection to the interpleader in 
this case was made by the Platte Valley 
bank, and its argument was based on 
the proposition that the Chicago bank, 
prior to filing its bill, incurred an inde- 
pendent liability to the Platte Valley 
bank, and could not, therefore, ask to 
be relieved from accounting to it by in- 
terpleader, This argument, the court 


says, does not give due weight to the 
fact that the acts by which the indepen- 
dent liability to the Platte Valley bank 


is claimed to be established were done 
in ignorance of the fact that the Omaha 
bank claimed the fund under its chattel 
mortgage, and that such Platte Valley 
bank had notice of such mortgage and 
wrongful conversion, and of the dispos- 
ition of the proceeds. 





LEGAL DECISIONS. 


DIGEST OF RECENT BANKING CASES. 


A Synopsis of the latest decisions upon banking transactions, arranged in convenient form for 
practical reference. 


Alteration. 

Change of Payee. In Erickson v. First 
Nat, Bank of Oakland, decided by the 
supreme court of Nebraska, April 5, 
1895, it is held that the fraudulent eras- 
ure of the name of the original payee of 
a promissory note, after its execution, 
by a party to the instrument, and the 
substitution of another, without the con- 
sent of the maker, is a material altera- 
tion; that such an alteration invalidates 
the paper as to the maker, who has not 
issented to or ratified the change, even 
in the hands of a bona-fide holder for 
value. 

This being the effect, the court refuses 
to grant an injunction against the bank, 
on suit of the maker, restraining the 
bank from negotiating such a note, and 
it holds that the fact that the maker is 
ipprehensive that his witnesses, by whom 
he expects to establish 


his defense 


igainst the note, may die or move away, 


s not alone sufficient ground to enjoin 
the negotiation of the instrument, since 
the testimony of witnesses may be per- 
petuated under the provisions of the 
Code of Civil Procedure, 


Dividends. 

Payment from Capital. A suit in equity 
was brought by the receiver of the Cap- 
tal National Bank of Lincoln, Neb., 
against the stockholders of the bank to 
recover dividends paid by the bank to 
the stockholders at different times from 
its organization until the bank became 
insolvent, in January 1893. The U. S. 
circuit court, D. Nebraska, dismiss the 
bill (Hayden v. Thompson, April 23, 
1895) and decide as follows: 


1. Where dividends were paid stock- 
holders in a bank out of its capital stock, 
if the dividends constitute a crust fund, 
in the hands of the stockholders for the 
benefit of creditors, it is a constructive 
trust, and the statute of limitations be- 
gan to run against an action to recover 
such dividends from the date of payment. 

2. The statute of limitations runs 
against the right of a bank to recover 
dividends paid to its stockholders out of 
its capital stock, either through fraud or 
mistake, from the date of payment,and, 
when an action by the bank to recover 
such dividends would be barred, an ac- 
tion by a receiver on behalf of creditors 
is also barred. 

3. The receiver of a national bank 
cannot maintain a bill in equity against 
its stockholders to recover dividends il- 
legally paid them out of its capital stock, 
as they may be recovered in an action at 
law. 

4. Equity cannot entertain jurisdic- 
tion of a bill by the receiver of a nation- 
al bank against its stockholders to re- 
cover dividends illegally paid them out 
of its capital stock, on the ground 
of preventing a multiplicity of suits, as 
such a bill is multifarious, one stock- 
holder having no interest in the claim 
against another. 

5. The remedy against directors of a 
national bank provided by Rev. St, sec. 
5239, for violations of the national bank- 
ing act, is exclusive, and their liability 
for declaring and paying dividends out 
of the capital stock of the bank can be 
enforced only by the receiver acting un- 
der the direction of the comptroller, 
after the violation of the statute has 
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been judicially determined, and a for- 
feiture declared. 


Exhibiting Fa!tse Books. 

Criminal liability of bank president —In 
People v. Helmer, N. Y. supreme court 
gen, term, fifth department (April 12, 
1895), on indictment of the president of 
a bank for exhibiting to the public offi- 
cer duly authorized to examine into the 
affairs of the bank, with intent to de- 
ceive, false and forged books (Pen. Code 
§ 595), it is held that evidence that de- 
fendant was in the bank at the time the 
examiner called, and knew the object of 
his visit, though defendant did not per- 
sonally show the books, is sufficient to 
show that defendant exhibited the books. 

In such case, defendant canro: be con- 
victed unless it be shown that he knew 
that the books exhibited to the examin- 
er were false and forged. 


Carnishment. 
Two points in the law of garnishment 


have recently been decided. The su- 
preme court of Minnesota in Stovehot v. 
Eastern Ry. Co. (May to) hold that 
property in the hands of a common car- 
rier in transit to a place outside the state 
is not the subject of garnishment, al- 
though it is yet within the state at the 
time of the service of the garnishee 
summons, The court says that “the ob- 
jections, on grounds both of public pol- 
icy and of injustice to the carrier, to 
holding the carrier liable under such 
circumstances, have been fully recog- 
nized by the courts, and have led them, 
notwithstanding the broad language of 
the statutes, to deny or limit theliability 
of the carrier,undersuch circumstances,” 

In Ne-raska, under the Code, it is 
decided (in South Omaha Natl. Bank v. 
Farmers’ & Merchants’ Nat. Bank of 
Fremont, sup court, May 1, 1895) that 
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an order of garnishment cannot be is- 

sued to a county other than that in 

which the principal action is brought. 
Surety and Cuarantor. 

The following is a synopsis of the 
most recent decisions on these subjects 

Release of Surety. In Monroe v. De 
Forest, the Court of Chancery of New 
Jersey (March 30, 1895) holds that whe 
a creditor who holds a collateral secu: 
ity taken from his debtor consents to 
material alteration therein, to the preju- 
dice of the surety, the surety is thereby 
discharged. The same court also holds 
that an executor of a surety cannot con 
sent to the discharge of a mortgage 
given to secure the debt for which the 
testatrix was surety until all the con- 
ditions of the obligation be complied 
with, 

In First Nat. Bank of Victoria v 
Skidmore, the court of civil Appeals of 
Texas (March 1895) hold that when it is 
known to the payee that the relation of 
principal and surety exists between the 
makers of a note, an agreement without 
the consent of the surety, not to sue the 
principal for a definite time, will release 
the surety, and the payment of unearned 
interest is a sufficient consideration to 
support such an agreement. 

In Guderian v. Leland, the supreme 
court of Minnesota (May 6, 1895) hold 
that where an extension of the time of 
payment is given by the creditor to th« 
principal debtor, the burden is upon th 
surety to prove that such extension was 
given without his consent. 


Creditor's Right to Subrogation. In South 
Omaha Nat, Bank v. Wright, the su- 
preme court of Nebraska (May 1895) 
decide the following points: 

1. Where a surety for the payment of 
a debt receives a security for his indem- 
nity and to discharge such indebtedness, 
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the principal creditor is, in equity, en- 
titled to the full benefit of that security. 
Richards v. Yoder, 10 Neb. 429, fol- 
lowed. 

2. The doctrine of subrogation is not 
administered by courts of equity as a 
iegal right, but the principle is applied 
to subserve the ends of justice, and to 
do equity in the particular case under 
It does not rest on con- 
tract, and no general rule can be laid 


consideration. 


down which will afford a test in all cases 
or its application, Whether the doc- 

trine is applicable to any particular case 
lepends upon the peculiar facts and cir- 
umstances of such case. 

3. A surety on a note to indemnify 
her against loss by reason of her surety- 
ship, and also to secure the payment of 
a debt due to her from her principal, 
took from him a mortgage. The prin- 
cipal afterwards gave to the payee of the 
note signed by the surety a mortgage to 
its payment, This mortgage 
pledged the same property pledged to 
the surety, and by its terms was made 
subject thereto. Ina suit to foreclose 
the mortgage given to secure the note, 
signed by the surety, the latter answer- 


secure 


ed, and claimed a first lien on the mort- 
property, to satisfy debt 
owing her by her principal, and which 
Held, that the holder of 
the note signed by the surety should be 


gaged the 


was then due, 


subrogated to her lien on the mortgaged 
roperty. 

Liability of Guarantor, The following 
lecision by the supreme court of Georgia 
in Nance v. Winship Machine Co. sets 
forth the law of that state governing the 
liability under a contract of guaranty, 
The court holds; 


1. In Georgia, a general guarantor, 
ior value, who guaranties payment of a 
promissory note at maturity, is not dis- 
charged by mere failure of the creditor 
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to bring suit, or to proceed against the 
maker of the note, although the maker 
becomes insolvent, or some obstacle, 
such as sale and removal of personality, 
arises to the effiective enforcement of a 
collateral security held by the creditor; 
the creditor himself taking no part in 
producing the insolvency, or in creating 
the obstacle, and the guarantor having 
or to proceed 
And the guarantor is sub- 


given no notice to sue, 
otherwise. 
ject to suit, although no suit has been 
brought against the maker. 

2.Such a guarantor is not discharged by 
reason of thecreditor’s bringing an ac- 
tion of trover against a third person to 
recover property which the maker of the 
note had sold to that person; this prop- 
erty being the consideration for which 
the note was given, and the title to which 
the creditor retained as security for 
payment. Had the creditor succeeded 
in this action, the result would have 
been beneficial to the guarantor, as well 
as to himself. The suit was consistent 
wth the contract of conditional sale, 
and with the contract to pay embraced 
in the note, inasmuch as such actions 
are, in this state, one mode of enforcing 
payment in cases of conditional sales. 

3. A plea of settlement, without set- 
ting out either the terms of the settle- 
ment, or its agreed result as to release, 
discharge, satisfaction, or extinguish- 
ment of the liability sought to be en- 
forced by the action, sets forth no de- 
fense, 

4. A guarantor who binds himself tor 
the payment of a promissory note given 
for the price of personal property sold 
by the payee to the maker of the note, 
with a reservation of title, is discharged 
by failure of the payee to have the con- 
tract of conditional sale, which was in 
writing, duly recorded; the maker of the 
note having subsequently, and while the 
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instrument was unrecorded, sold the 
property to a bona-fide purchaser for 
value, whereby it became lost to the 
payee, and incidentally to the guaran- 
tor, as security for the debt. 

Distinction between accommodation maker 
and surety.—The case of Peoria Manu- 
facturing Co. v. Huff, decided by the 
supreme court of Nebraska, May 1, 
1895, illustrates a distinction, useful to 
be noted, between the liability to the 
payee of one who signs a promissory 
note assurety, and one who signs as ac- 
commodation maker. An accommoda- 
tion maker is one who executes com- 
mercial paper without consideration, in 
order to enable the payee or holder to 
thereby obtain credit. He is not liable 
to the payee at all. On the other hand, 
one who executes a note as surety for 
another is not an accommodation maker 
but is liable to the payee, providing, of 
course, none of the conditions which 
his liability are wanting, In 
this case the peculiar result is reached 
that two out of three makers are held 
sureties and liable to the payee, while a 
third maker of the same note is declared 
an accommodation maker and not so 
liable. 

The Lawrence Implement Co. was in- 
debted to 


support 


the Peoria Manufacturing 
Co. on a note for $2,000, which at ma- 
turity they were unable to pay. The 
Peoria Co. accepted in satisfaction a 
note for the same amount signed indi-— 
vidually by three officers of the imple- 
ment company. The negotiations and 
conversation attendant upon the execu- 
tion of this note, showed that it was the 
understanding of two of the makers that 
they were signing as surety for the im— 
plement company, and they are held 
liable in that capacity. As to the third 
maker, however, who signed after the 
ethers, the testimony of the conversa- 
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tion had, showed that he signed with 
the understanding that he was executing 
a note to help the Peoria Manufactur- 
ing Company obtain credit, for their 
accommodation, and under their repre- 
sentation that they would take care of 
the note, and it would cost him nothing. 
The facts thus developed are held to 
bring the maker within the definition of 
an accommodation maker, and as such 
not liable to the payee upon the note. 


The Test of Negotiability. 

The question whether or not a bill o 
note is a negotiable instrument is an 
important practical one for bankers. 
Numerous cases are constantly arising 
wherein the effect of certain clauses 0: 
other attributes are considered as bear- 
ing upon this question. The following 
points have lately been decided: 


‘*On or Before.” The fact that a pro- 
missory note is payable ‘‘on or before 
a day certain, does not impair its nego- 
tiability. Buchanan v, Wren, Court of 
Civil Appeals of Texas, May 15, 1895. 

Recital of Consideration, By the same 
court, in the same case, it is held thata 
recital in a promissory note that it is 
given ‘‘for the rent of the R farm in W 
county for the year 1893” does not di- 
vest it of its negotiable character, thoug 
it was given before the expiration 
the year. 


Attorney's Fee In the case of Stark 
v. Olsen decided by the Supreme Court 
of Nebraska in April of the present 
year, a note otherwise in form nego- 
tiable, will not be held non-negotiable 
by reason of a provision therein for an 
attorney’s fee in case suit is brought 
thereon to enforce collection, The courts 
of the country differ on this point, and 
in some states such a clause is held to 
destroy negotiability. 
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Option Clause to Hasten Maturity, The 
same court in the same case also 
holds that a note will not be held non- 
negotiable on account of the following 
condition: ‘“‘If default be made in the 
payment of any interest coupon, said 
principal sum may, at the option of the 
holder of this note, become due and 
payable without further notice.” Citing 
Heard v. Bank, 8 Neb. ro, 

Clause as to Depreciation of Collateral. 

In the case of Lincoln National Bank 
v. Perry, the U.S, Circuit Court of Ap- 
peals, Eighth Circuit (Feb. 18, 1895) 
holds that a promissory note which 
contains an agreement to the effect that 
if there shall be any depreciation, prior 
to the maturity of the note, in collateral 
deposited to secure its payment, then 
the payee or holder may call for such 
further security as he deems satisfac— 
tory, and, if itis not furnished within 
two days, may proceed at once to sell 
the collateral, is not a negotiable ncte. 

Notes of this character are frequently 
taken by banks upon making loans to 
their customers stock collateral. 
So long as the obligation remains with 


upon 


the bank of original discount, the ques- 


tion of negotiability is not material. 


But if such paper is made the subject of 
e-discount, it is important for consid- 
eration. Upon the policy of holding 
such notes non-negotiable, circuit judge 
Thayer says: 

“The negotiabilitv of a promissory 
note ought not to be upheld when it 
‘ontains an agreement authorizing the 
holder in a certain contingency to de- 
mand such further coilateral security as 
he deems satisfactory, and if it is not 
furnished, to sell the original collateral 
and to apply the proceeds in payment 
f the paper before it has become due. 
Under existing decisions permitting ne- 
gotiable notes to contain a stipulation 
authorizing the sale at maturity of col- 
lateral securities, and, in some states, 
authorizing the insertion of an agree- 
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ment to pay exchange and attorney's 
fees, as well as a warrant to confess 
judgment, .such instruments have al- 
ready been burdened with all of the 
luggage which they can conveniently 
carry. Furthermore, as notes and bills 
are designated to circulate freely, and 
to take the place of money in commer- 
cial transactions, sound policy would 
seem to dictate that they should be in 
form as concise as possible, and that 
the obligation assumed by the maker or 
makers should be expressed in plain and 
simple language. It is easy to foresee 
that, if parties are permitted to burden 
negotiable notes with all sorts of collat- 
eral engagements, they wi'l frequently 
be used for the purpose of entrapping 
the inexperienced and the unwary into 
agreements which they had no intention 
of making, against which the law will 
afford them no redress. We hold, there- 
fore, that the note in suit was a non- 
negotiable instrument.” 

Test of Negotiability in Kentucky.—In 
Kentucky, in order that a promissory 
note be placed on the same footing as a 
bill of exchange, so as to entitle a bona- 
fide holder before maturity to enforce 
free from defense of failure of consider- 
ation or fraud between the original par- 
ties, it must be “indorsed to and dis- 
counted by” the bank at which the same 
is payable, or by any of the other banks 
of the commonwealth. (Gen. St. Ch. 
22 $21). In the case of Hargisv. Louis- 
ville Trust Co. (court of appeals, Ky , 
April 24, 1895), the distinctive point 
was made that notes were so negotiable 
only when indorsed to and discounted 
by the bank, and not so when bought by 
and assigned to such bank without recourse, 
The court, denying such a contention, 
says: “It seems to us, however, that 
possession of a negotiable note by a 
bank, as indorser or assignee, imports 
that it was acquired bona fide, and in 
the usual course of business, before ma- 
turity, and therefore indorsed to and 
discounted by such bank.” 
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HENRY CLINTON BACKUS. 


The prominence and success attained 
by Henry Clinton Backus in the legal 
profession as well as in other spheres of 
intellectual and 
that selected the 
financial field for a vocation he would 


commercial endeavor 


indicate had he 
have proven equally successful,for he is 
undoubtedly possessed of those qualifi- 
cations essential to the successful finan- 
cier and banker. 

Mr. Backus is an excellent type of the 
thoroughly American citizen and is a 
direct lineal descendant of one of the 
oldest families of New England, his an- 
cestors having been conspicuous in the 
Colonial and Revolutionary periods of 
this country’s history. 

William Backus, the progenitor of the 
family in America, was one of the 
early colonists. Emigrating from Eng- 
land he settled at Saybrook, Conna., 
about 1637. Later, in (659, he and 
his son Stephen were among the plant- 
ers of the colony at Norwich, Conn., 
to whom letters patent were issued 
therefor. The elder Backus gave tothe 
new settlement its name: and the de- 
scendants of undaunted planter 
have been, generation after generation, 
men of sterling integrity, of force and 
of note in the various walks of life. One 
of them, in 1700, founded Canterbury, 
Conn.: another, about 1740, took a 
most pronounccd stand in an important 
theological contention and maintained 
it eleven years and more, 

Elisha Backus, the great-grandfather 
of Henry Clinton, participated in the 
Battle of Bunker Hill and afterward be- 
camea major in the Continental Army. 
Upon the close of that Elisha 


this 


war 


Backus migrated to New York State 
and settled the Town of Manlius in On- 
ondaga County. His son Elisha, grand- 
father to Henry Clinton Backus, was a 
colonel and active in second wa 
Great Charles C 
Backus, the father of the subject of this 
sketch, was for many years an influen- 
tial citizen of Utica, N. Y., where he 
was at the head of the publishing and 
book business. 


tne 


against Britain. 


He also published there 
the ‘Baptist Register” which has since 
been merged into the “Examiner and 
National Baptist’ of New York City. In 
1840 he married Harriett Newell Bald- 
win, daughter of Edward Baldwin who 
was a representative citizen of Utica 
and lived to the remarkable age of 
95 years, enjoying the respect of the 
entire community for his excellent and 
strongtraits of character, In 1850 Charles 
C,. Backus removed to the Metropolis 
and became distinguished as a success- 
ful man of affairs, being active in the 
organization and conduct of the Ameri- 
can Express Company and other large 
enterprises. Such is but a brief resume 
of Mr. Backus’ ancestral record 
country. 

Henry Clinton Backus, who is at the 
present time energetically engaged in 
the activities of life and isa gentleman 
whose reputation is not only perpetuat- 
ing the name of his family but also ad- 
ding lustre to it, was born in Utica 
May 31, 1848 and came to New York 
city with his parents in 1850. While 
boy he attended the public schools ot 
this city and also received a course of 
instruction under private tutors. Then, 
after pursuing a preliminary course of 


in this 
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study with Prof. Wentworth of Phillips’ 
Academy at Exeter,N.H., Mr, Backus en- 
tered Harvard University and was grad- 
iated, in 1871, as a Bachelor of Arts. 
Thereupon he obtained the full curricu- 
legal offered in 
Columbia College Law School and, in 
1873, received his degree as a Bachelor 
f Laws; and his admission within the 
ar occurred immediately afterwards. 

Mr. Backus’ fondness for legal eru— 
lition and his keen perception of the 
imitless field of inquiry and accomplish- 
ment in the civil branches of the law 
ied him to early seek the civil depart— 
ments of jurisprudence as the preferable 
field for his professional career. By 
reason of these sentiments he connected 
himself with the office of Sanford, Rob- 
inson & Woodruff; and, a year later, 
with that of Beebe, Wilcox & Hobbs, at 
that time the leading firm in admiralty 
practice in this country. 

His career as a lawyer has covered a 
large field, embracirg almost the entire 
range of civil law; but he has devoted 
special study and attention to those de- 
partments of practice known as probate, 


um of altainment 


domestic relations, corporation, realty, 
admiralty, constitutional and interna- 
tional law. The able, efficient and suc- 
essful manner in which he has conduct- 
controversies 


ed legal involving fine 


points in the law has secured him a 
prominent position in the profession and 
lemonstrated his remarkable taculty for 
analyzation. In fact all his professional 
work is conspicuous for clearness and 
comprehensive execution. He has in- 
variably treated opposing counsel with 
tairness,thus securing the kindly esteem 
f his professional brethren: while in 
his relations with clients he has proven 
himself thoroughly honorable, thereby 
winning their unlimited confidence. In 


legal circles Mr. Backus not only con.- 
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mands the respect of his colleagues at 
the bar but also enjoys the esteem of 
the bench, his dignified course as a law- 
yer standing conspicuously clean from 
unprofessional methods and tactics aud 
being emphasized by studious accuracy. 

In politics a firm Republican, Mr, 
Backus has been actively interested in 
and prominently identified with his 
party ever since attaining his majority. 
For almost forty years he has resided in 
the same house in the 13th Assembly 
District of this city and has become an 
important factor in the Republican or— 
ganization of that district. His fellow 
citizens and neighbors have tendered 
him several political honors which have 
been declined, among others being the 
Republican nominations for Assembly, 
City Court Judge and Surrogate. For 
ten years he sat in the New York Coun- 
ty Committee of the Republicans, dur- 
ing five of which he served with great 
credit on its Committee on Resolu- 
tions. While there he introduced and 
carried through an amendment to the 
New York County Republican Consti- 
tution whereby twenty-five voters in 


any Assembly district were given power 
to compel the polls at a primary to be 


open twelve instead of six hours. He 
was Chairman of the delegation of the 
13th Assembly District to the New York 
Republican County Committee in 1891; 
and,after a hotly contested and prolonged 
fight of five months, his delegation was 
seated by the party leaders and he held 
the position of leader of the district for 
the year: he however declined the lead- 
ership in the following year. 

In 1893 he was proffered the Republi- 
can candidacy at the head of the dele- 
gation from the Seventh Senatorial 
District to the Constitutional Conven- 
tion of New York State. At the urgent 
solicitation of his party and friends he 
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accepted and, though he failed of an 
election, yet he polled a suffrage ahead 
of any Republican candidate run- 
ning at that election in that district, 
his superior vote speaking in most 
complimentary terms and _ indicating 
his strength and popularity in the 
community. Mr. Backus has also fre- 
quently labored for his party’s interests 
and success in other channels of politi- 
cal work, having spoken and expounded 
the Republican doctrine in State and 
National campaigns and thereby estab- 
lished an enviable reputation as an elo- 
quent, logical and forcible orator. He 
has been a delegate to several state con- 
ventions and taken valuable participa- 
tion in the deliberations of those bodies 
as a member of various important com- 
mittees. Politically he has never be- 
trayed a trust or friend and is recog- 
nized for the honesty of his convictions 
and his unswerving loyalty to principle 
and to friendship. 

As an American citizen the quality of 
his patriotism was early made manifest 
while he was still a pupil of the public 
schools. He formed and commanded a 
company in the ‘*McClellan Grays.” a 
regiment of youth of the city’s public 
schools too young for enlistment accord- 
ing to law yet of such patriotic spirit 
as to organize and to prepare by drill 
to resist an attack in force by the Con- 
federate troops upon the national capi— 
tol or for other sudden and extreme 
emergency of dangerous import to the 
country. During the late war he also 
showed his adherence to the American 
principle of equal opportunity and right 
for all by raising and teaching a Sabbath 
class composed of negroes, there then 
prevailing very great and intense anti- 
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pathy against the colored race in the 
North as well as in the South. These 
points of character attracted the notice 
and won for him, at that early period of 
his life, the friendship of some of the 
nation’s distinguished men, 

While possessing all the requisites for 
and attributes of the successful club- 
man Mr. Backus has not seemed to care 
much for club life, though he is a mem- 
ber of the Chelsea Republican Club, 13th 
Assembly District Republican Club, the 
New York City and State Bar Associa— 
tions and a Fellow of the American Geo- 
graphical Society. He was also at one 
time an active member of the Harvard 
Club. 

Mr. Backus is esteemed a public 
spirited citizen and has been connected 
with many important movements: among 
others he was a member of the original 
committee upon the construction of a 
monument in Riverside Drive to the 
memory of Gen. Ulysses S. Grant. 

In 1890 he married an accomplished 
and estimable lady, a resident of this 
city. 

The writer has known Mr. Backus for 
years and is also acquainted with many 
lawyers of prominence at the New York 
bar and he has always heard Mr, Backus 
spoken of as a lawyer of assured stand- 
ing and as a man of strong sense of 
character and of the strictest veracity 
and integrity even in minute matters. 
Mr. Backus has fine intellectual attain- 
ments and possesses the means of grati- 
fying his scholarly tastes as well as of 
properly maintaining his position in so- 
ciety. He has made an excellent record 
in the past and indications augur. still 
greater accomplishment as highly prob- 
able in the future. C. M. D 
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CONDITION OF NATIONAL BANKS, MAY 7, 1895. 


Comptroller of the Currency—Form 520. TREASURY DEPARTMENT, 
Reports—6 8 '95—5,c09. t Office of Comptroller of the Currency 

No. ot Banks, 3711. Washington, D.C., June 8, 1895. 

ABSTRACT ot Reports made to the Comptroller of the Currency, showing the Condition of the 
National Banks in the United States at the close of business on Tuesday, the 7th day of 
May, 1895 
RESOURCES. 

Loans and dis-ounts ... $1,976,604,445 38 
Overdrafts 12,806,756 52 
U. S. bonds to secure circulation 203,648,150 00 
U. S. bonds to secure U.S. deposits 28,615,550 00 
U.S. bonds on hand 17,734,200 00 
Premiums on U.S bonds 17,451,432 71 
Stocks, securities, etc eee 193,841,727 63 
Banking house, furniture and fixtures 77,340,348 27 
Other real estate and mortgages owned 24,674,154 09 
Due from national banks (not reserve agents) 117,720,533 90 
ie ee ic Gul Waw'd ASR R 30,248,003 98 
Due from approved reserve agents 218,799,491 90 
Checks and other cash items............ ileal 12,557,940 30 
Exchanges for clearing-house ‘ ‘ 83 833,118 09 
Bills of other national banks 19,247,043 00 
Fractional paper currency, nickels and cents 1,007,766 10 
Lawful money reserve in bank, viz : 

Gold coin 

Gold treasury certificates 

Gold clearing-house certificates a 

DE coke cS Rene bes ha nee maw dnaen a 

SAIGOT EFGRSUTY COTUIRCRING, 6. cc ncsceisececescises 

Silver fractional coin 


Total specie ee ...-. 218,646,599 80 
Legal-tender notes 118,529,158 Oo 
U. S. certificates of deposit for legal-tender notes.. 26,930,000 00 


Five per cent. redemytion fund with treasurer 
Due from U. S., treasurer 


Total... $ 3,410,002,49I 24 


Capital stock paid in $ 659,146,756 00 
Surplus fund 246,740,237 34 
Undivided profits, less expenses and taxes paid 86 571,194 99 
National bank notes issued *$181,788,477 00 
Less amount on hand ‘ 6,134,976 50 


Amount outstanding 175,653,500 50 
State bank notes outstanding 66,144.50 
Due to other national banks oe 313,314,314 80 
Due to state banks and bankers 180,360,713 93 
Dividends unpaid 2,387,221 94 
Individual deposits 1,690,961,299 03 
U.S deposits 23,501,952 80 
Deposits of U. S. disbursing officers 3,745,923 09 
Notes and bills rediscounted 8,944,917 94 
Bills payable 13,603,610 99 
Liabilities other than those above stated oe ees 5,004,793 39 


$ 3,410,002,491 24 
JAMES H. ECKELS, Comptroller. 


*The am>»unt of circulation outstanding at the date named, as shown by the books of this office was $210 
782; which amount includes the notes of insolvent banks, of those in voluntary liquidation, and of those 


which have deposited legal-tender notes under the acts of June eo, 1874, and July 12, 1882, forthe purpose of re- 
tiring their circulation. 


Total 


1é 
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A LAWYER'S FIDELITY TO HIS TRUST—ONE OF THE MOST REMARKABLE IN- 
STANCES ON RECORD. 


A Famous Case, with Reference to Other Similar Cases. 


In the March issue of the Journal we pub- 
lished an article ‘Education from a Lawyer’s 
Standpoint,” the same being extracts from an 
address by Col. T. C. Campbell to the students 
of the University of the Pacific. Appended there- 
to, was a brief sketch of Mr. Campbell who, it 
will be remembered, was counsel for the seven- 
teen year old lad Berner and saved him from 
the gallows in face of public clamor for his con- 
viction of murder in the first degree. The re- 
sult of this famous trial led to the Cincinnati 
riot through which the Court-House was burned 
and about oo lives were lost. Colonel Camp- 
bell denounced the setters on of the mob ,rather 
than the mob, and sustained himself against 
what, for a time, appeared to be very great 
odds. 

The daily press of the country announced to 
the world several days ago that Berner had 
been pardoned by the Governor of Ohio, his 
pardon being recommended by the Ohio State 
Board of Pardons, and, at last, Mr. Campbell 
has the gratification of witnessing the good re- 
sults of a courageous act, an act that not only 
jeopardized his own life, but almost cost him his 
brilliant professional career. The criminal an- 
nals of this country do not contain a case in 
which the defendant's interests, in a murder 
trial, were defended with more zeal, courage 
and fidelity of counsel than this case. The 
Board of Pardons of the State of Ohio is com- 
posed of men of the highest intellectual calibre 
and itsaction in recommending the pardon of 


Berner is virtually a complete vindication of 
Col. Campbell’s course in that trial. His inde- 
tatigable efforts in Berner’s behalf form one of 
the most striking instances on record, in which 
the unswerving fidelity of the lawyer not only 
saves the life of his client, but eventually gains 
nim his freedom. 

While his course in the Berner case afforded 
Mr. Campbell's enemies opportunity for casting 
contumely upon him, yet their attacks had no 
effect in besmirching his character. In fact, 
his courageous course in that trial has won him 
the admiration of thousands of fair-minded men. 

Col. Campbell has long since confined his 
practice to the civil departments of law, has ¢€s- 
tablished an enviable reputation as an able 
lawyer and secured an excellent position in the 
protession. The esteem with which he is re- 
garded, both in and outside o! legal circles, by 
all who know him, is evidenced on all sides. 

There have been other riots growing out of 


the defense by attorneys of noted criminals 
this country, and in England as well. Lori 
Erskine. who was one of the most talented tri 
lawyers that the world has ever known, was 
twice subjected to attempted assaults by Londo 
mobs. Once, when he defended Hadfield 
shooting the then Prince of Wales. Charlies 
O’Connor, the great Irish advocate, was su! 
jected to similar treatment once in Cork, I: 
land. Twice, inthe city of New York, disting- 
uished lawyers were the subjects of the aiten- 
tion of mobs because of their defense in criminal 
cases. Rufus Choate was once the occasion of 
a riot in Boston, and three or four times in his 
career he was the subject of terrific philippics 
from Wendell Phillips and others because of his 
successful defense of persons charged with 
crime. Phillips said ‘that criminals always in- 
quired as to Choate’s health before starting to 
carry into effect their bad intentions.” 

Hon. Reverdy Johnston defended,about 1555, 
two of the officials of the Bank of Maryland 
who were charged with misappropriation of the 
funds of that institution. Johnston, after a very 
lengthy and very bitter trial, in which he was 
much aided by the semi-drunkenness of the 
judge—a fault all too common—succeeded in 
acquitting hisclients. The result was an at 
tempted assault upon him in the court room. 
He escaped, and, reaching the street, was hur- 
ried off by his friends in a closed carriage. tle 
lived a short distance out of Baltimore; the car- 
riage was driven with all speed to his home, but 
as he came in sight of the grand old homestead 
he saw that it was one sheet of flame and his 
wife and children ouc in the roadside weeping, 
the servants trying to console them. Johnston 
for a moment gazed upon the destruction of the 
finest private law library in America,but he had 
only a moment to gaze,torthose who were seek- 
ing to protect him had to hastily fly with him, 
the mob following him for some distance. Had 
Johnston been overtaken, unarmed as he was, 
he would have been torn to pieces. Queer, how 
history repeats itself. 

About seven years afterwards Reverdy John- 
ston was the choice of President Lincoln for one 
of the foremost law positions in the gift of the 
government; and soon afterward was the choice 
of the loyal people of Maryland to represent 
them in the United States Senate. He died 
beloved by the people of the Union, and adored 
by the people of Baltimore, who have erected a 
grand bronze statue to h's honor. 








By G. W. Voiers, Forney, Texas. 


Mr. President, Ladies and Gentlemen: 

The object of this address is the discussion of 
the Baltimore plan for an elastic currency. A 
fatal objection to the plan, as I conceive, is 
that. like the present pian, it is an expedient, 
which in course of time, if adopted, will have to 





G. W. VolERS. 


give place to some other plan better fitted tor 
the new exigencies. 

laking for granted that the people are the 
government, and this is che foundation principle 
of our political existence from the standpoint of 
safety, we must admit that the proposed cur- 
rency is not as safe as the present, as it is pro- 
posed to secure it by 5 percent. only. Are we 
not assuming too much on the ignorance of the 


G. W. VOIERS has beenin the banking business in 
Texas for twenty-one years. He was bookkeeper for 
the Red River Co, Bank, Clarksville, Texas, from its 
incorporation in September 1874, to April 1876, when 
he was elected cashier and served in that capacity un_ 
til Sept. 1881,when he accepted a similar position with 
Nash & Carlisle, Kaufman, Texas, which bank he or_ 
ganized into the First Natl. Bank in 1888. Mr. Voiers 
organized the National Bank of Forney, Forney, Tex. 
in May, 1889, and has remained its cashier to date. 
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THE BALTIMORE PLAN FOR AN ELASTIC CURRENCY. 






Read at the Texas Bankers’ Convention, at 
Galveston, May 15, 1895. 


people to suppose that they will submit to any 
such change? Is there abanker in this house 
who would dare to make such a change in his 
securities as this plan asks the government to 
make, and yet we boldly ask the people to give 
up the security of 110 per cent. that they now 
hold, and take in its place a contingent 5 per 
cent. Gentlemen, it is not good business, and 
you all know it, and we have no right to ask of 
the government that which we would not do 
ourselves. 

Why should we ask the government to. guar- 
antee one class of our debts and not the other? 
If it is such a good thing for the people, through 
the government, to guarantee our debts in the 
shape of note issues, why not have them guar- 
antee our debts that are in the shape of depos- 
its? Both are equally obligations of the banks, 
and both, as I shall attempt to demonstrate, 
currency. 

The strongest reason urged in behalf of this 
plan is that the government should go out of 
the banking business, but I fail to see where 
this isaccomplished, for the government is still 
to be indorser on the notes, and practically 
without security, and to have no right to issue 
notes themselves. This appears to me to be emi- 
nently selfish. Think upon the matter. We 
first ask the governmentto give us a charter; 
then to indorse our note issues; then the gov- 
ernment is to take up their notes and put them 
in the shape of interest bearing bonds, which, 
of course, we will not buy, and for the indorse. 
ment which guarantees our notes we will de- 
posit with the treasurer the sum of 5 per cent. 
The subtreasuryites offered to deposit with the 
government 120 per cent in actual wealth of the 
world against the amounts they wanted, and we 
laughed at them as dreamers. We offer the 
amount of 5 percent, forthe same thing, and 
instead of the laugh that they heard from us 
we will hear a growl that it may be well to 
heed, 

The next strong reason for the bill is that we 
must have an elastic currency, and yet the very 
essence of the bill is to fix the elasticity at acer. 
tain point. In other words, we will call it an 
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elastic currency, but we will take good care that 
the elasticity has a limit. As long as the banks 
are gainers, the elastic quality will be on hand, 
but when that point is passed we have stretched 
the string tothe utmost, and do not need any 
more currency. Then comes in a proposition 
that in case the demands of business call 
for more than the 50 per cent. of the capital, 
a fine will be placed on commerce through the 
banks for this extra demand. This proposition 
is somewhat like the absurdity presented by 
the reserve law. We are forced to keep a re- 
serve, but, according to law, it must never be 
used. The very time that we need the use of 
the reserve, we find it a millstone, and so 
when the demands of commerce call for help, 
we, by this bill, put a fine upon the granting of 
this help, Nothing is said in the bill about the 
banks being forced to take out the currency, 
but we, the arbitrators, are left to our own 
sweet will as to whether we will cramp com- 
merce ornot. There is enough bad blood be- 
tween the people and the banks already, and we 
do not want to increase the gap by our inordi- 
nate selfishness. We could never make the 
people believe during a time of panic, that we 
had not used our privileges to their detri- 
ment, 

1 am unalterably opposed to the banks asking 
any favors of the government other than the 
granting of charters of deposit and discount, 
and just as much opposed to the government 
granting any extra privileges to any other 
class. We do not need the help of the govern- 
ment in this, as I will try to prove. 

The wish for the help of the government in 
matters of money and currency is the offspring 
ot wrong conceptions of these terms. If we go 
to the standard writers on political economy it 
will be found that they use the terms money, 
currency, and gold and silver coins as inter- 
changeable terms and meaning the same thing, 
for they all use the terms paper money and gold 
and silver money. It never appears to enter 
into the minds of the writers that every pieceof 
currency is a promise to pay a certain amount 
of wealth, and that if their use of the terms are 
correct, then the written promise to pay is at 
once the consummation of the promise, for as 
soon as the promise to pay is putin circulation 
it is money; and thus the fiat money man hasa 
logical basis to rest upon, and that base is given 
him by our lights in the political economic 
world. It being useless to look for help out of 
the dilemma by any writer that I am acquainted 
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with, it is necessary to reason to the conclusion 
that currency is ‘‘any recorded debt.” 

In a general way we all know what debt is, 
but to be able to define it so that there can be no 
exceptions to it isan entirely different matte: 
A debt consists of two parts, a duty on the one 
hand to pay, and a right on the other hand to 
receive. Two parties are necessary for the ex- 
istence of every debt. A debt must be for value 
or it does not exist. Itis not a necessity that 
the debt be recorded; it exists without any re- 
cord when the above conditions exist. The 
transfer of something of value being a necessary 
precedent to every debt, it follows as a neces- 
sity that the debt can be ultimately canceled 
only by the retransfer of something else of equal 
value. For convenience, debts are recorded, 
and this record, however it is made, is a prom- 
ise to pay, and fulfils the demands of the defin- 
ition of currency. It is a self-evident deduction 
that the debt and the currency can not both be 
valuable, If the currency is destroyed the debt 
is not, and nothing is lost; one individual may 
lose the necessary evidence to enforce his right 
to receive, but the other gains that much; the 
world is no poorer. And so, if every bank bill 
was destroyed to-day, the banks would be that 
much ahead, but nothing would be lost. The 
debt would not of necessity be lost, for the 
owners of the bank bills that were destroyed 
have not losttheir right to demand, but they 
have lost the only evidence of that right. 
it is seen that debt can exist without cur- 
rency, but currency does not exist without a 
promise to pay, either express or implied. 

Currency being ‘ta recorded debt,”’ is a gen- 
eral term and must of necessity include all 
debts that are of record, and it can not make 
any difference whether it is in the shape of a 
bank or government bill, bank deposits, mer- 
chants’ accounts, bills receivable of the bank or 
any other business, or any conceivable manner 
of recording a debt. Every record covers the 
same ground, and is currency. Currency, in 
whatever form you find it, is a system of ac- 
count keeping, some accounts being registered 
in books and some on pieces ot paper that pass 
from hand to hand, but all recording debts. 

Are you able to draw a distinction between 
the obligation of a bank upon its bills and its ob- 
ligations upon its certificates of deposit? The 
first is secured by the government and the other 
is not, but both are equally obligations of the 
bank and accomplish the same things in com- 
merce. Did you ever think of the fact that we 


Thus 
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are able, with this indorsement of the govern- 
ment, to float only about $17¢,000,000? Yetthe 
national banks alone are able to float, of a diff- 
erent class of currency, in the shape of deposit 
balances, $1,800,000,000, or more than ten 
times that amount. Then, if we wish to take 
into consideration the amount of deposits in the 
state, private and savings banks, we have some- 
thing like three and one-half billions. If the 
people are willing to trust the banks without 
security for twenty times the amount that they 
take with the security of the government, it 
looks to me as if we could do without the se- 
cured currency entirely. These bank deposits 
are doing the commercial work of the country. 
We must take into consideration that, in addi- 
tion to this vast amount of currency, the book 
accounts of various people doing business of 
all classes in the United States, and if we com- 
pute this additional amount at not more than 
double we will be forced to the conclusion that 
the currency of the country to-day is not short 
of seven billions of dollars. Take all of the 


banks together at any time, and we find that as 
the deposits of the banks increase that the loans 
The deposits are not made by 
the actual déposit of so much so-called cash, 
but are the result of the proceeds of the dis- 


increase also. 


counts of notes by the customers of the bank. 
The amounts to thecredit of the various people 
in commercial transactions, serve the same pur- 
pose in payments that the national bank cur- 
rency does, more debts are paid nearly ninety 
to one by the means of checks than by that of 
bills, this by the banks alone; but if we add to 
the banks the book accounts of the retail mer- 
chants alone, we increase the proportion until, 
taking it altogether, I think that one per cent. 
for actual transactions only are settled by what 
we call cash, and it should not be forgotten that 
the larger part of this one per cent. so-called 
cash is currency in the shape of bank and gov- 
ernment bills. In the question under consider- 
ation we wish to accomplish the feat of intro- 
ducing a currency that will meet the wants of 
business, when really we have the principle al- 
ready in operation, and it has been for cen- 
turies, but like children at school we are look- 
ing to the teacher to unravel the knotty prob- 
lem, when we might do it ourselves with the 
same application of patience and determination 
that we show toward everyday problems that 
confront us; but we have been so long under 
the influence of sacred names, such as Adam 
Smith, H. D, McLeod and others, that we are 
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unable to think for ourselves. They have im- 
pressed us by their writings that currency and 
coins of gold and silver were the same thing, 
and that both were sacred to governmentalone, 
and that might do for people living in the last 
century, or that nowlive under autocratic forms 
of government; but if we are living and going 
to live under a Republican form of government, 
then it is time that we do our own thinking and 
work outour own problems. The fallacies of 
Smith, McLeod, Carnegie and many other mod- 
ern writers gave the old greenback party a log. 
ical base for their demands, for these writers 
declare by their use of the terms money and 
currency that they are convertible terms and 
mean the same thing. The greenbacker wanted 
to put this idea into practical effect by the issue 
of irredeemable currency, and you all know 
how the great dailies of the world caricatured 
him for his proposition, but nothing was said of 
the great names who had foisted the idea on to 
the people. All government currency is a 
promise like all other currency to pay wealth of 
one specific kind, and that is gold, but accord- 
ing to the eminent writers whose names have 
been quoted, this promise to pay and the thing 
to be paid are one and the same thing, as both 
are called money. Now the greenbacker reas- 
ons, if both the promise and the thing promised 
are money, what do we want with the thing 
promised? We will leave that outentirely, and, 
according io the logic of our eminent financial 
writers, his conclusion is sound. 

During the panic of 1893 the bankers of New 
York accomplished the very thing we should do 
in all of the country banks; if they can doit,why 
not the other banks of the country? They showed 
their confidence in one another as well as their 
correspondents in the country, and every bank 
that had been conservative in its management 
came out of the fire unhurt. The New York 
banks issued their clearing house certificates, 
and these passed between them in the settle- 
mentof balances, and accomplished every pur- 
pose that gold would have done. The certifi- 
cates were merely evidences of debt, and there- 
fore currency. If the banks of the east can do 
this why can we not do the same thing by 
working in unison? We have the confidence of 
the people as the balances in banks demonstrate, 
and all that is necessary for us to do is to prop- 
erly use that confidence. For ordirary cash 
transactions let the banks issue their negoti- 
able certificates of deposit for amounts not less 
than $10, allowing the silver that rcw lies inthe 
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treasury to occupy all below this amount. This 
simple principle would expand the currency in 
any neighborhood just as it was needed, equal- 
izing the rate of interest all over the country, 
and prevent that congestion in the great finan- 
cial centers as at present. If the Canadian banks 
under their system of branch-banking are able 
to equalize the rate of interest throughout the 
Cominion, why should we not be able to do the 
same thing by working in unison and making 
every negotiable certificate good in every bank 


belonging to this association. If we will stand 
together there can be no reason why our certi- 
ficates should not pass at par in every town in 
the state and thereby accomplish the same work 
that is now done by the bank bills. AsI have 
stated to you, the deposits are immensely in 
excess of circulation, and the work done by 
checks proportionately greater, then why 
should we not supply the necessary counters for 
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the ordinary pocket use of the people, and when 
something else was demanded furnish the silver 
that now liesin the treasury. As fast as the ne- 
cessity for these negotiable certificates was ab- 
rogated they would be deposited in the nearest 
bank and at once be sent home for redemption 
and then destroyed. Ordinarily they would 
never leave the neighborhood in which they 
were issued, as they would be needed for local 
uses only, and when they found their way to 
some distant bank would be at once deposited 


and follow the ordinary course of collection. 

To accomplish the object we have in view, if 
my reasoning is correct, it is only necessary to 
repeal that part of the present law by which we 
are forced to buy bonds and take out the cur- 
rency. As our negotiable certificates of deposit 
pass through different hands, as do alsocertified 
and uncertified checks before final payment, we 
need have no fear of the Io per cent. tax. 


‘MONETARY SYSTEMS OF THE WORLD,” (By Maurice L. Muhleman.) 


This work now offered to the public, is the re- 
sult of many years of carefulstudy and research 
by the author, and it is confidently expected 
that the book will be appreciated by the bankers 
of the United States and all others interested in 
having our currency put upon a satisfactory 
basis. Mr. Muhleman is recognized as a lead- 
ing expert upon the practical side of the cur- 
rency question, After more than twenty years 
service in the Treasury Department, he now 
holds the responsible position of Deputy Assist- 
ant Treasurer of the United States, at New 
York. The present publication is the direct 
outcome of the numerous inquiries which are 
constantly addressed to him and others asking 
for information, statistical and general, in re- 
lation to the moneys of this and other countries, 
questions which prove how general is the desire 
for such knowledge. 

The aim in this volume has accordingly been 
to bring together, in compact and accessible 
form, the information as tothe currencies of the 
world which is scattered through innumerable 
governmental and private publications. Its 
chapters comprise an account of the na- 
ture and legal status of each of the ex- 
isting forms of the money of the United 
States, followed by a similar account of 
our obsolete monetary issues, including the 
bank notes employed prior to the inauguration 
of the National Banking System. This is sup- 
plemented by sections covering the nature of 
the money employed in each country ot the 
world, particular attention being given to those 
of the British Empire, of the countries of the 
Latin Union, and of Germany and India, The 
author also presents a special study of the vol- 
ume of the circulating medium of the United 
States at various periods and an account of the 
Clearing House system and International Ex- 
changes, together with a synopsis of the work of 
monetary conferences, and of all measures pro- 


posed for the solution of the currency problem: 

The work thus supplies, in a convenient form, 
answers to those questions which a banker is 
constantly asked, and which he frequently does 
not have time or facilities to investigate. It is 
not controversial in character, simply giving 
facts as they exist. A judicious use is made of 
Statistics, but the book is not overburdened with 
them. Its pages, in short, comprise an array of 
facts such as was never before attainable by the 
banking profession. It is in this particular that 
its meritlies. The matter that it contains has 
been accessible only to those in position toe con- 
sult first-class libraries and is scattered through 
many volumes, some of them unknown even by 
name to the general reader and some unavail- 
able for the same reason to the student of mone- 
tary systems. In this volume all the important 
points involved in these momentous questions 
have now been brought together within the 
space of acomparatively few pages. The statis- 
tical matter has been taken from official sources, 
and when derived from other channels of in- 
formation has in every case been fully verified 
by reference to authorities upon the special sub- 
jects. Having constantly studied all the laws 
which relate to our own forms of money, the 
author is confident that the portions relatimg to 
the United States are absolutely accurate, while 
the greatest pains have been taken to insure 
correctness in the sections relating to other 
countries. 

Asa handy instrument for ready reference 
and a desk companion, its utility will repay the 
study of the expert, as well as the student. 

The aim has been to make it the standard 
reference authority for banks and bankers, as 
well as for business men in general. The sta- 
tistics and information are, in every particular, 
up to the latest date obtainable. Price $2.00, 
delivered. Address orders to the BANKING Law 
JOURNAL office. 
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HISTORY OF THE STATE BANK OF ALABAMA. 


By J. H. Fitts, of Tuscaloosa, Ala. 


The Territory of Alabama was admitted into 
the Union as a state December 14, 1819, witha 
Constitution containing provisions expressly 
designed to enable the state to embark in the 
banking business with the citizens of the state. 
The Constitution provided that one state bank 
might be established, with such number of 
branches as the general assembly might deem 
expedient. Two-fifths of the capital stock was 
to be reserved for the state; and the individual 
stockholders and the state were to control the 
bank and to be liable for its debts, in propor- 
tion to the stock held by them respectively. No 
bank was to commence business until half of the 
capital stock subscribed was actually paid, in 
gold and silver, which amount should in no 
case be less than $100,000. It was provided 
in this constitution that the then existing 
banks could become branches of a general state 
bank after the establishment of the same, upon 
such terms as the legislature and the said banks 
might agree. 

With such provisions in their constitution, 
we can readily draw the conclusion, that the 
people of those days were very much like the 
sub-treasury men of the present times. They 
believed that there was a certain kind of legis- 
lative legerdemain by which a state could not 
only make money, but could make money plen- 
tiful and cheap, and hence they laid the foun- 
dation broad and deep in their organic law, for 
the establishment of banks by the state. At 
the first session of the legislature after the state 
was admitted into the Union, an act was passed 
by the general assembly entitled an act ‘‘To in- 
corporate the subscribers to the Bank of the 
State of Alabama,” which was approved Decem- 
ber 21, 1820. 

The object and design of this act was to af- 
ford the citizens of the state an opportunity to 
establish a bank on the principles set forth in 
the constitution. The bank was to be located at 
the town of Cahawba so long as it remained the 
capital of the state, and to be removed to the 
place where the seat of government was per- 
manently established. The capital stock was 
not to exceed two millions, two fifths of which 
was to be reserved for the state and three-fifths 


raised by subscriptions from the people. Super 
intendents were named in the act, and appoint- 
ed at each of the following places,to open books 
of subscription to the capital stock,to raise $500,- 
000; of which $105,000 was to be raised at Ca- 
hawba, $105,000 at Huntsville, $70,000 at Clai- 
borne, $50,000 at Tuscaloosa, $50,000 at St. 
Stephens, $30,000 at Courtland, $25,000 at 
Montgomery, $25,000 at Mobile, $20,000 at 
Blakeley, and $20,000 at Demopolis. The act 
prescribed that the public money of the state 
should be deposited in this bank ‘‘when lying 
inactive” and the bank was to be organized 
under the name and style of ‘‘The President 
Directors and Company of the Bank of the State 
of Alabama,” as soon as $100,000 of the sub 
scribed capital stock was paid in gold and sil- 
ver. The bank was to be governed by thirteen 
directors, to be elected annually by the stock 
holders, by a certain scale of voting, by which 
a stockholder having ten shares would be en- 
titled to five votes, while one having Ioo shares 
would have twenty votes, and if the state or an 
individual held 500 or more shares neither 
could have but thirty votes. All the efforts to 
organize a bank under this act proved a failure, 
which was owing to the inability on the part of 
the superintendents to get the requisite amount 
of capital stock subscribed: and this inability 
ot the superintendents to obtain subscriptions, 
was caused, doubtless, by the indisposition of 
the capitalists of those days to go into banking 
on such communistic principles. No matter 
what may have been the cause of this failure, 
the effect upon the people was simply toincrease 
their zeal and determination to have a state 
bank, and this they resolved to have, even 
if the state was required to furnish all the capi- 
tal. In carrying out this determination an act 
was passed on the 20th of December, 1523, 
which will forever be memorable in the history 
of Alabama. This was an actentitled ‘‘An act 
to establish the Bank of the State of Alabama.” 
The preamble to this act isin the following 
words: 

**Whereas, It is deemed highly important to 
provide for the safe and profitable investment of 
such public funds as may now or hereafter be in 
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the possession of the state, and to secure to the 
community the benefits, as far as may be, of an 
extended and undepreciating currency: There- 
fore be it enacted,” etc. 

In the light of the future history of this bank, 
we shall discover that the efforts to provide a 
‘“‘safe and profitable investment” for the public 
funds proved unsuccessful, but that the high 
hopes expressed in this preamble as to an ‘‘ex- 
tended currency,” were fully realized, for the 

notes of the bank were extended over the 
country, to such an extent as to be worth only, 
from fifty to seventy-five cents on the dollar. 
The provisions of this act passed the 2oth of 
December, 1823, ‘‘To establish the Bank of the 
State of Alabama,” are in many respects similar 
to those contained in the act of December 21, 
1820. The principal differences however were 
of a very marked character. The capital of the 
bank of the state to be established under this 
act of 1823, was not limited to any amount, and 
was to be furnished by the state alone without 
any stock being taken by the citizens. The fol- 
lowing public funds were set apart by the act to 
constitute a part of the capital of the bank: 

The proceeds of the sales and rents of the 
University lands, not to exceed $100,000. The 
amount which might arise from the three per 
cent. fund, the proceeds of the sale of the 1620 
acres of land granted by congress for the seat of 
government of the state, the proceeds of the 
lease of the salt springs, all escheats and all 
other public funds of which the state might 
thereafter become possessed, were to constitute 
a part of the capital stock of the Bank of the 
State of Alabama. 

In addition to these public funds, the govern- 
or and five commissioners (afterwards reduced 
to three) were appointed by a joint vote of the 
general assembly, who were authorized to issue 
state stock, redeemable after a term of years, 
not exceeding ten years, and bearing not ex- 
ceeding six per cent. interest, for an amount 
not exceeding $100,000, to aid in increasing the 
capital of the bank. These were the provisions 
in the original act for obtaining the necessary 
capital to enable the bank to commence oper- 
ations. 

After the bank commenced operation, in 
1825, its capital was increased from time to time 
by numerous legislative enactments. 

On the 12th of January, 1828, the governor, 
comptroller, treasurer and president of the 
bank were authorized to sell another $100,000 
state certificates or bonds, bearing 6 per cent. 


THE BANKING LAW JOURNAL. 


interest, and redgemable in twenty years, and 
the sum realized therefrom was to be added to 
the capital of the state bank. 

Three days after this, on the 15th of Jan- 
uary, 1828, an act was passed authorizing the 
sale of the sections numbered 16 (the lands 
which had been donated by congress for schools) 
and this act provided that the commissioners 
of the 16th sections should pay into the state 
bank all the money which they may now or 
hereafter have belonging to the 16th Sectior 
Fund, not needed to defray expenses or to pay 
existing contracts. The amount paid in from 
this source was about $1,300,000. 

On the 12th of January, 1833, an act was 
passed by the general assembly, entitled An 
Act:— 

‘*The better to secure the funds of the Uni- 
versity of Alabama.” 

This act provided that all the funds of the 
University, not exceeding $300,000, were tu be 
invested in the stock of the state bank. Under 
this authority nearly $500,000 of the funds of 
the University were either invested as stock in 
the state bank or placed therein as public funds 
and nearly $200,000 lost to the University by a 
compromise which that grand old Roman, 
Isham W. Garrett, denounced as a robbery. 
The Rev. Basil Manly, D.D., who was the pres- 
ident of the University, feared the University 
might lose the entire amount. Being asked to 
name the smallest sum which would maintain 
the institution; he estimated he could keep up 
the University if the state would acknowledge 
an indebtedness of $250,000 to the State Univer- 
sity, and pay interest thereon annually at the 
rate of 6 per cent. 

When this proposition was accepted, Colonel! 
Garrett, a member of the senate, arose and 
made this memorable speech: ‘‘Although this 
proposition emanates from a Godly man, and 
doubtless with Godly motives, I deem it my im- 
perative duty to denounce it as an ungodly rob- 
bery!” 

In addition to the proceeds of the 16th section 
lands, and the University funds, the legislature 
authorized the issuance of state bonds, in aid of 
the state bank and branches in addition to the 
$200,000 state bonds, which have been previous- 
ly mentioned. The dates of the acts are here 
given. 

January 21, 1832, To establish a branch at 
IER, <0 inccuccseessscceniicsonss $ 


November 16, 1832, To establish a branch 
at Decatur...... 
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PRR cc ccevccccsenesincqeseesces seeee $1,300,000 
December 4, 1832, To establish a branch at 
eesveses 2,000,000 

December 12, 1832, To increase the capital 
of the branch at Montgomery 

January 10, 1835, To establish a branch at 
SEUIITTED <0 cccscccese eanesecces euccese 

January 9, 1836, To increase the capital of 
branch at Huntsville 

January 9, 1836, To increase the capital of 
branch at Mobile 

January 9g, 1836, To increase the capital of 
branch at Montgomery 

Tune 30, 1837, To enable the banks to 
resume specie payments 

December 23, 1837, To still further assist 
the banks 


500,000 


5,000,000 


2,500,000 


Total $13,800,000 


Some of these bonds could be taken up at the 
pleasure of the state, after a term of years, 
some even redeemable in twenty and some in 
thirty years, and some of them bore 6 per cent. 
nterest and others 5 per cent. 

These last mentioned $2,500,000 bonds were to 
be sold in Europe, and $500,000 in gold and sil- 
ver to be placed in the state bank, and the same 
amount in each of the branch banks, making 
the total amount of state bonds issued for these 
banks, $14,000,000, It may here be remarked 
Thomas H. Watts had to run the 
blockade during the Confederate war to pay the 
interest on some of these bonds, and that $200,- 
borrowed from the Central, Commercial 
and Eastern banks of Alabama, to pay this in- 
terest,has never been repaid by the state. Suit 
was brought to recover this $200,000 but was 
lefeated on the plea that the state could not be 
Of these bonds $3,584,666,67 constitute 
a part of the present indebtedness of our state. 

Under the charter of the state bank passed 
December 20, 1823, its management was in- 
trusted to a president and twelve directors, who 
were to be elected annually by a joint vote of 


that Gov. 


000 


sued. 


the general assembly; five of whom, with the 
president, were to constitute a quorum for the 


transaction of business. The president and di- 
rectors had power to elect and remove the 
cashier, and to appoint all officers. It was not 
lawful for them or any of their appointees to 
become indorsers at said bank for each other or 
any other person or persons. No individual, 
partnership or corporation (University of Ala- 
bama alone excepted) was permitted to be in- 
debted in a greater amount than $2,000. A 
summary method of collecting the debts of the 
bank was provided. A judgment could be ob- 
tained against a debtor in thecircuit court of the 
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county in which the bank was located, on mo- 
tion, by giving thirty days notice, and it was 
provided that the debts of the bank ‘‘should not 
exceed twice the amount of its capital over and 
above the moneys then actually deposited in 
bank for safekeeping, unless the contracting of 
a greater debt should be previously authorized 
by law.”” The corporate name of the bank was: 
‘*President and Directors of the Bank of the 
State of Alabama,” and it had power to pur- 
chase and hold personal and real property, to 
doa general banking business, and to issue 
notes for circulation. The only limit on the 
amount of the notes which could be issued was 
as follows: In such sums as the president and 
directors might deem ‘‘most expedient and 
safe,” and the only restriction whatever, was 
that no notes could be issued for circulation of 
a less denomination than one dollar, and this 
restriction wes soon removed by the legislature. 

There is one other provision in this bank 
charter to which4must not fail to call attention, 
The money to be lent by the bank was required 
to be apportioned among the severa! counties in 
the state in proportion to their representation in 
the general assembly. This furnished the 
means for electioneering to all the candidates 
for the legislature, as they could promise each 
one of their fellow citizens to secure them a 
loan if elected. After once being elected, the 
members of the general assembly could gener- 
ally secure their re-election by obtaining loans 
for the most influential citizens of thcir respect- 
ive counties; because the directors of the bank, 
being annually elected by these members of the 
legislature, looking to their own re-election, 
rarely possessed the temerity to refuse to dis- 
count a bill which was presented and insisted 
upon by a member of the general assembly. 

The president and cashier of the bank had to 
give bond in asum not less than $50,000, and 
the tellers and clerks in a sum not less than $10,- 
000 nor more than $20,000, which were to be 
approved by the directors. The president, di- 
rectors, cashier and all other officers, on enter- 
tering upon the duties of their respective offices, 
were required to take the following oath: ‘I 
solemnly swear that I will faithfully discharge 
the trust imposed in me as ot the Bank 
of the State of Alabama. So help me God.” 
This is about as mild and as dignified a form of 
an oath as could be prepared. From time to 
time, additional oaths, a little lessdignified, and 
a little more specific were required by the legis- 
lature, some of which are both curious and in- 
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Structive. Their necessity demonstrates the 
existence of evils at that time which were not 
likely to be remedied by the administration of 
oaths, and which finally contributed to the ruin 








JAMES HARRIS FITTS, author of the “History of the 
State Bank of Alabama,”’published in the present issue 
of the BANKING LAW JOURNAL, was born on the r2th 
day of October, 1830, in Clarke Co., Alabama. 

He is a cescendant of Henry Fitts, who removed 
from Virginia to North Carolina, prior to the Ameri- 
can War of Independence. 


James H. Firts. 


Henry Fitts was no doubt a lineal descendant from 
Robert Fitts; who came from England to Virginia in 
1624, and whose ancestors were for many years dis- 
tinguished among ‘The Worthies of Devon.” His 
mother, Rebecca Emily Alston, was from the disting- 
uished family of Alstons. Her father, Samuel Aiston 
was son of Philip Alston who settled in North Caro- 
lina before the American Revolution. She wasa love- 
ly woman who illustrated ip her life the exalted vir- 
tues which forso many years had rendered her an- 
cestry so illustrious. 

James H. Fitts was trained in the Academies of Tus- 
caloosa; he entered the University of Alabama in 
1846, and was graduated there in 1849. 

After graduation he taught school and read law for 
three years; and the degree of A.M. wasconferred upon 
him by his Alma Mater in 1852. The following year 
he wasadmitted to the Barand began the practice of 
law in Tuscaloosa, Ala., that year. 

Mr, Fitts practiced law until 1861, and after the Civil 
War, in the years 1865 and 1866. Priortothe war, he 
was junior partner in the law firm of Whitfield & Fitts, 
of Tuscaloosa, Bank Attorneys, under the Hon. John 
Whiting, Commissioner of the State Bank of Alabama, 
and as a member of this firm assisted in winding up 
the affairs of the Bank of the State of Alabama. While 





of the banks. The oath which was required in 
the act establishing the branch bank at Mobile, 
was as follows: 

‘I solemnly swear (or affirm, as the case may 
be) that I will faithfully and correctly, to the 
best of my skill and ability, discharge the duties 
reposed in me as of the branch of the 
Bank of the State of Alabama at Mobile, and 
that while I am such I will not violate the pro- 
visions of an act, entitled, ‘an actto regulate the 
rate of interest, passed December 17, 1819’ so 
long as I continue to discharge the duties of 
said office. So help me God.” 

The act on usury, here alluded to, was passed 
three days after the state was admitted into the 
Union. It prescribed as a penalty for charging 
more than 8 per cent. interest, the forfeiture of 
both principal and interest, one-half of which 





engaged in this service he acquired a knowledge of the 
State Bank system, which he subsequently augmented 
by extensive research so that he 1s now regarded as 
the best living authority on the subject. 

The first bank organized in Tuscaloosa, Alabama, 
after the failure of the old State Bank in 1837, was es- 
tablished by Mr. Fitts, in 1865, under the title of the 
“Banking House ot J. H. Fitts & Co.” which still fiour- 
ishes under his management as president, he and his 
sons, and his sons-in-law, being the members of said 
company. 

Mr. Fitts has been active in the promotion of many 
useful enterprises in Tuscaloosa and in furnishing the 
means by which they were carried on; prominent 
among these are the flouring and grist mills, a hat 
factory, the plow factory of ‘‘Leach & Avery,” the 
tannery and shoe factory of “‘Fitts,Max well & Jasper,’ 
the “Tuscaloosa Street Car Co.” and the “Tuscaloosa 
Cotton Mills.” 

He was for some years a trustee of the University of 
Alabama and as a member of the Building Committee 
and fiscal agent of that institution, contributed liber- 
ally of his time and means for the rebuilding of the 
University whose buildings were destroyed by Gen- 
eral Croxton at the close of the war between the 
States. For this service, Willis G. Clark mentions 
Mr. Fitts in highly complimentary terms on page 97 
of his “History of Education in Alabama,” a volume 
published by the United States Commissioner of Ed- 
ucation, Washington, D. C. 

In 1890 Mr. Fitts retired from the active business 
pursuits of life, but he continues to devote his ener- 
gies to the super vision of various enterprises which 
are carried on by his children, and to the affairs of the 
Episcopal Church in Alabama, being treasurer of the 
Bishop's Fund, and to the affairs of the University of 
Alabama, of which institution he has been treasurer 
for more than twenty years. 

Mr. Fitts read a paper before the Bankers’ Associa- 
tion of Alabama (of which he was one of the organiz- 
ers and its first president) in 1892, in Montgomery, Ala., 
on the “Free Coinage of Silver,” and his views as 
therein expressed, accord with the policy which has 
been pursued by President Cleveland. He isa sound- 
money man, and is generally regarded as an able 
financier. 
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was to go to the state andthe other half to the 
informer, provided the informer was not the 
borrower, in which event, both principal and 
interest were to be forfeited to the state. 

It might beinferred from the character of the 
above oath that some of our Mobile friends had 
been violating this usury law, and had to be re- 
minded of the heavy penalty. 

Erom the next oath which I find, one might 
suppose that some of the bank officers had been 
speculating in games of chance or skill. 

Itis as follows: 

“I, A. B. do solemnly swear (or affirm, as the 
case may be) that I will not for the time for 
which I have been elected as or may 
serve as ——— in said bank, or branch bank, 
bet at any gaming table such as cards, dice, 
billiards, or any table known as A. B. C, or E. 
O., or any faro bank, or any other table of like 
description. So help me God.” 

The next oath might indicate that some of the 
officers had lost heavily at the faro bank, and 
had to borrow beyond their limit of accommo- 
dation from the state banks, in order to make 
good their account with the faro bank. It is as 
follows: 

‘*I do solemnly swear, (or affirm, as the case 
may be) that I am not ineligible to the office of 
president or director (as the case may be) of the 

sank of the State of Alabama, or the Branch 
Bank of the State of Alabama at (as the 
case may be) on account of my indebtedness, 
liability and responsibility to the said bank of 
the state and its several branches or either of 
them, being greater than the limitation thereof 
by law, and that I will not myself violate, nor 
knowingly permit any other member of the 
board to which I belong to violate with impunity 
any provisions of an act entitled ‘An act to 
limit the accommodations of the president and 
directors of the Bank of the State of Alabama, 
and its several branches,’ so long as I continue 
in the discharge of the office of president or 
director (as the case may be) as aforesaid. So 
help me God.” 

rhe limitation to the accommodation of the 
president and directors was, by the very act 
which required this oath to be administered, re- 
duced to $10,000 at the state bank and to the 
same amount at the branches at Huntsville, 
Decatur and Montgomery, and to $20,000 at the 
brancn at Mobile. The necessity for this oath 
grew out of the fact that some of the officers 
had obtained loans above the sum of $35,c00, 
which was their limit of accommodation under 
the act passed the 17th of December, 1836. 

From the nature and character of these oaths 
we may safely judge that there was consider- 
able recklessness and mismanagement on the 
part of the directory in lending the fundsof the 


state bank and branches, and we shall not be 
surprised that such a course terminated in a 
general suspension of specie payments in 1837. 

The last oath was required by an act passed 
the 17th of January, 1839, after the directors 
were reduced to six in number and paid for 
their services. An earnest effort was made this 
year (1839) to revive the sinking fortune of the 
banks, and this oath seems to have been intend- 
ed to place the director in his true position, as 
the friend and supporter of the banks, and to 
prevent him from riding and bleeding them. 

This oath was to be subscribed by each officer 
and filed in the office of the clerk of the circuit 
court of the county in which the bank was lo- 
cated, and was in the following words: 


‘That I will not become indebted to the state 
bank or any branch thereof either directly or 
indirectly in any sum or sums of money, either 
as drawer, indorser,acceptor, payor, discounter, 
principal or security, or in any other manner 
whatsoever, and that I will not vote for, or sup- 
port the discount of any paper offered in bank, 
where I expect to receive any portion of the 
proceeds in payment of any debt or demand 
that may be due me at the time, or that 
may be due me thereafter, and that I will 
in no manner act as agent for those applying 
for accommodations.” 


The Bank of the State of Alabama was organ- 
ized under the act of 1823, went into operation 
at Cahawba in 1825 and the following year was 
removed to Tuscaloosa with the state govern- 
ment. 

The first statement of condition of the bank, 
which I have seen, was made in 1826, and is as 
follows: 

To capital stock 
To notes in circulation 


To individual deposits 1645735 ; 
To expenses paid 9:740—$701,634 


By notes and bills discounted - $448,859 = - 
By specie ‘ + 141,330 
By notes of other banks........ + 10Q,210 
By banking house coos «=e B 299 
By amounts due by banks 1,116--$701,634 

Although there are nine different amounts put 
down in the statement, each one of them is in 
even dollars. It is remarkable in this respect. 
I have found a statement of the condition of the 
bank and branches in 1837 with which to com- 
pare this statement of 1826. By the comparison 
we can form a very good idea of the rapidity of 
the growth and the magnitude of the operations 
of these banks. 

The statement of 1837 is an official one. The 
names of the presidents of each of the banks 
are signed to the report in which this statement 
appears. 
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A combined statement of the bank of the 
state and its four branches, gives the following 
result: 


68,063 
108,280 


$ 


PROFITS SINCE 
Nov, 1, 1836. 


85,889 
318,867 
149,000 


$ 730,099 


To capital stock $7,889,886 
To notes in circulation 455765752 
To individual deposits... 3-508, 549 
To amount due to banks. 1,902,695 
To amount sinking fund..... eccee 35286,522 
WP i ckcncavinttinunegianeicess 730,099—$19,894, 5 


SINKING FUND.... 


146.928 
577,944 
213,869 

40,969 
306,812 


$1,286,522 


By specie 492,375 
By notes discounted and bills 
purchased ........... ecsemassee 17,693,983 
By amount due from banks...... 1,141,071—$19,327,429 
The liabilities of the banks ex- 
ceed their assets by 5¢7,074 


,130 


DUE FROM 
OTHER BANKS 


57.754 | 


104,563 | 


$ 377.510 $ 
349,113 
252 


804,503 
DUE To $19,894); 


OTHER BANKS, | 


20,254 
87,117 
646,687 


The capital of the bank of the state in 1826 
was $253,646. 

The capital of the bank and branches in June, 
1837, was $7,889,886. 

The notes of the bank of the state in circula- 
tion in 1826, $273,507. 

The notes of the bank and branches in circu- 
lation in June, 1537, $4,576,752. 

The notes discounted and bills purchased by 
state bank in 1826, $448,859. 

The notes discounted and bills purchased by 
state bank and branches in June, 1837, $17,693,- 
983. 

We can form a fair estimate of the reckless- 
ness with which these $17,693.983 of notes and 
bills were purchased, from the report of the 
commissioners who were appointed to investi- 
gate the affairs of the bank and branches, for 
they estimated the bad debts at this time to be 
$6,292,599 70. 

After the bank of the state had been in oper- 
ation eleven years, and its four branches had 
been doing business less than five years, accord- 
ing totheir own statements their assets were 
$567,074 less than their liabilities, and of these 
assets $6,292,599.70 were classed as ‘‘bad 
debts” by the Legislative Examining Com- 
mittee. 

The policy of the bank for the period of 
eleven years embraced by these two state- 
ments, may be accurately determined from the 
nature and character of these statements. But 
the nomenclature of the science of banking does 
not contain the term, or terms, which correctly 
describes this policy, hence you will pardon me 
for coining the phrase, ‘‘double expansion,” 
which means a continuous increase of loans 
and discounts in consequence of a continual in- 


$1,902,695|$1,141,075 


21,831 
| 1,126,806 


258 


NOTES DISCOUNTED 
AND 
BILLS PURCHASED, 


.175,581 
2,025,011 
1,586,888 


3,720, 
17,693,983 


INDIVIDUAL 


DEPOSITS, .. 


88,699 
207,992 
410,192 


2,547,940 
. $6,889,886 $ 492.375 $4,576,752 |$3.508,549 





NOTES IN 


822,000 


538,010 
751,885 


CIRCULATION, 


1,684. 763 


+794 
96,950 
755355 
10,777 


~ 
/ 


CAPITAL STOCK, .., 


882,000 
1,000,000 
1,500,000 
1,000,000 


$1,207,886 $ 229,499 $ 780,094 |/$ 253,726 $2,186,245 § 


seeeeese| 2,300,000 


Branch at Montgomery... 
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The state bonds authorized for the capital of the Branch Bank at Montgomery wers $1,8co,ccoat this time, and the amount set down in above statement 


must be an error of the printer, the capital of the bank being $1,882,000 instead of $882,000. 





Add Printer’s mistake ........ 


Bank of the State of Alabama. eet, 
Total .... 


Branch at Mobile ... 
Branch at Huntsville..... 
Branch at Decatur......... 
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crease of borrowed capital; and a constant issue 
of notes for circulation, as long as they will 
circulate, 

The future historian will have little trouble in 
arriving at the true causes of the failure of the 
bank of the state and its branches. They can 
be written in two short lines: 

1. The president and directors were invested 
with too much power. ; 

The president and directors were elected 
annually by the Legislature. 

These annual elections of the president and 
directors formed the connecting link between 
the politicians and the banks, and furnished 
potent means by which the politicians obtained 
control of the finances of the state. The num- 
ber of directors tor the management of each 
bank varied from twelve to fourteen, until the 
1837-8, when the number was re- 
ito six, and they were paid for their ser- 

The number of directors therefore, 
which had to be elected annually for the bank 
of the state and its four branches, varied from 
sixty to seventy. 


session of 
duce 


vices 


There were generally two or 
three times that number who yearly presented 
themselves as candidates, after the branch 
banks were established and the banking cap- 
italincreased, For, it must be remembered, 
the office of bank director, without salary or 
emolument was regarded by 
many as the most lucrative office in the state, 
The legislature was annually beset by a horde of 
greedy adventurers, who were candidates for 
bank directors, and who resorted to all kinds of 


any whatever, 


electioneering tricks and promises to secure 


their election. Unfortunately for the banks, 
the votes of too many members of the legis- 
lature were controlled by the liberality of can- 
didates in promising bank discounts to them 
and their friends. In his book, entitled ‘'Re- 
miniscenses of Public Men in Alabama,” Mr. 
Garrett gives an incident which illustrates the 
extent to which electioneering was carried on 
by the candidates for this pcsition. A member 
of the House of Representatives died during 
one of these contests for election of bank di- 
rectors, The house passed the usual resolution, 
to wear the badge of mourning for the period 
of thirty days. The badge of crape on the arm 
served to mark the members of the legislature, 
whom the candidates for directors were con- 
Stantly courting for their votes, by treats of 
cigars, drinks and oyster suppers. A shrewd 
huntsman from one of the upper counties, hap- 
pened to be in Tuscaloosa and observing the 
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popularity of the men who wore crape,provided 
himself with a badge of crape, and it is said, he 
feasted royally for several days at the expense 
of the candidates, before it was found out that 
he was not a member of the legislature. 

The requisite qualifications to be elected to 
the lucrative and responsible position of bank 
director—were a generous convivial nature and 
a promising disposition. 

One of the hotel keepers of the city of Tusca- 
loosa, Major Lewin, by name, feeling confident 
that he possessed the necessary qualifications, 
and believing that being a director would 
greatly enhance the popularity of his hotel, be~ 
came a candidate for the position in 1832, and 
by strenuous exertions succeeded 
elected. 


in being 
The increased patronage of his hotel 
was wonderful, many of the members of the 
legislature and a great majority of the parties 
who visited Tuscaloosa to money, 
stopped at Lewin’s hotel, with the view of se- 
curing the influence of the proprietor with the 
board of directory, which passed upon all appli- 
cations for money. At this time there were 
four other hotel keepers in the city of Tusca- 
Thomas R. Bolling, Samuel 

Peter Donaldson and a Mr. Medlock; 
whom soon realized (by the loss of customers) 
the great advantage which Major Lewin’'s hotel 
possessed in his being a bank director. The 
only way to meet such competition, was to ob- 
tain a directorship in the bank, so all four be- 
came candidates, and wonderful to relate, in 
1834, these five hotel keepers were bank direc- 
tors of the Bank of the State of Alabama, and 
frequently ‘‘controlled with absolute and im- 
perious sway the actions of the directory and 
the destiny of the bank.” In the president's 
room of one of the banks now doing business in 
the city of Tuscaloosa, there is an oval-shaped 
table, about seven feet long and four feet wide, 
which, though only sixty-three years old, has 
become historic, from the fact that these five 
hotel keepers frequently met around it in for- 
mer days. It was not for the purpose of dis- 
cussing dishes that this ‘‘culinary sanhedrim” 
assembled weekly around this table, but for the 
purpose of discussing loans and discounting 
bills, for this table was then located in the di- 
rector’s room of the old State Bank building. 
At the time of which we are speaking, John L. 
Tindall was president of the bank. He was a 
man of incorruptible integrity, an able finan- 
cier and anxious to manage the affairs of the 
bank properly. ‘‘He was a man of quiet 


borrow 


loosa, Ewing, 


all of 
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humor, prolific wit” and withering sarcasm. 
‘‘A word from him would frequently convulsea 
crowd,” Upon one occasion when Mr. Tindall 
was presiding at this table over this ‘‘culinary 
sanhedrim,” a great many notes and bill had 
been discounted, each note or bill receiving the 
ardent advocacy of some one of the hotel keep- 
ers, and all the votes of the other four. Finally 
a note for a very small accommodation was pre- 
sented for discount. None of the directors knew 
the maker of the note. It had passed around 
the table and was about being marked ‘‘re- 
jected;” when President Tindall, looking 
around ateach of the hotel keepers in a quiet, 
enquiring way, remarked, ‘‘this man must have 
camped out last night.”” This severe cut from 
Mr. Tindall ‘‘brought into universal ridicule 
that system of money-lending by which a log- 
rolling legislature had placed the _ people’s 
money under the control of aclass who were 
using their positions to advance the popularity 
of their establishments.” 

The members of the legislature had great in- 
fluence Over the directors, No director could 
expect the vote of a member for re-election 
whose bill he refused to discount. This made 
it an easy matter for the members of the legis- 
lature to borrow money for themselves and 
their friends. The directory were even afraid 
to refuse to discount paper which was recom- 
mended by a member of the legislature. A 
striking illustration of the truth of this is 
afforded in the following interesting incident 
which was given me by the venerable Joel 
White, of Montgomery, who, by the way, is the 
only director of the bank of the state now known 
to be living. In 1832 a member of the legisla- 
ture obtained discounts amounting to $24,000 
on numerous bills recommended by himself, 
and it was afterwards found out that all the 
names on the various bills were fictitious except 
his own. This party was arrested and carried 
to Tuscaloosa in handcuffs, but he managed to 
make his escape, and it was generally believed 
by bribing his guards. Several years after, 
when Mr. White was a director, a letter was re- 
ceived by the bank from this escaped prisoner, 
who was then in the Republic of Texas. In this 
letter he proposed to pay his bank debt in full, 
if the bank would send an agent to Houston 
with authority to settle it. Mr. White was se- 
lected as the bank agent, and travelled through 
the country to Houston, Tex., in the year 1839, 
where he met the party, who settled the claim, 
which with costs and interest amounted to over 
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$32,000. By agreement the bank received $30,- 
ooo of the bonds of the Republic of Texas in this 
settlement, which bonds bore Io per cent. inter- 
est. The Republic of Texas made default in 
meeting the interest on these bonds, and they 
were held by the bank several years, until 
Texas was admitted into the unicn, when the 
United States assumed her debt. Then Mr.Lyon, 
bank commissioner, carried these bonds to 
Washington City and collected them with the 
interest thereon, amounting then to about $44,- 
000. 

The year 1836 has been very appropriately 
called the ‘‘flush times’ in Alabama, and the 
following enactments of the legislature will 
serve~to show that these words ‘‘flush times” 
correctly described that eventful period. On the 
gth of January, 1836, an act was passed en- 
titled ‘tan act to abolish direct taxation in the 
state.” This act abolished all taxes, except a 
license tax on ‘‘race tracks, billiard tables, 
hawkers and peddlers, sale of playing cards, 
retailing spirituous liquors, museums, 
works, feats of acting, sleight of hand and 
plays.” By this act the sum of $100,000 from 
the profits of the banks was set apart to defray 
the expenses of the state government. During 
this year (1836) the president and directors of 
the bank and branches had borrowed from the 
banks such large amounts that the legislature, 
which assembled in December, passed an act 
entitled ‘‘an act regulating the accommodation 
and liabilities of the president and directors of 
the state bank and the branches at Huntsville, 
Decatur and Montgomery.” This act prescribed 
that the president and directors hereafter elect- 
ed should not become indebted to the banks 
either directly or indirectly in a larger amount 
than $35,000. Many of the directors had bor- 
rowed in excess of this amount. I have heard 
of one party, not a director, who borrowed as 
much as eighty thousand dollars. An octogen- 
arian friend of mine, talking recently about 
those days, correctly described the firancia! 
condition in a single remark. He said: ‘We 
had no trouble in getting a plenty of money 
then; all we had to do, was to get together and 
vote ourselves as much as we wanted.” ‘These 
were ‘‘flush times,’ money plenty, and no taxa- 
tion. While the president and directors were 
being allowed such large accommodations, we 
may rest assured that the majority of the mem- 
bers of the legislature got their full line, ‘‘and 
fared sumptuously every day.” I have heard it 
stated that at one time the directors and mem- 
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bers owed the bank and branches over six mill- 
ions, and that it was about equally divided be- 
tween them. 

This may not be true, but as late as 1839, 
after their indebtedness had doubtless been 
largely reduced, a statement was published in a 
local newspaper, giving the name of eaeh di- 
rector and the sum due by eachofthem. And 
the amount then due by the directors alone was 
$775,879.22. 

This almost inevitable result was plainly fore- 
seen by some of the honest business members 
of the legislature before the bank had been in 
operation a single year, for at the first session 
after the bank was started, on the 14th of Jan- 
uary, 1826, a bill was introdued ‘‘prohibiting 
any member of the legislature from becoming 
indebted to the bank during the time for which 
he shall have been elected.” This bill, however. 
did not become a law until the following 
amendments were adopted: ‘‘Provided, this 
act shall not prevent any member from renew- 
ing any note which he may have previously 
discounted; provided, further, that this act 
shall not be so construed as to prevent those 
members of the present general assembly who 
have not already borrowed from the bank from 
obtaining a loan.” The next legislature which 
met passed a joint resolution on the 3d day of 
January, 1827, explanatory of this act, styled 
“explanatory of an act,’’ which is as follows: 
“Said act shall not be so construed as to pre- 
vent any member of the general assembly from 
negotiating ary bill of exchange at said bank 
either as drawer, acceptor or indorser.” A more 
appropriate title for this joint resolution would 
have been, ‘‘A joint resolution annulling an 
This system of legislating for the relief 
of the members and directors and against the 
true interests of the bank, continued and in- 
creased frem year to year. Very few efforts 
were ever made to check this kind of legisla- 
tion, and they always proved failures, because 
the combinations were too powerful and too art- 
fully managed to be overthrown. These com- 
binations against the banks became so exten- 
sive and gigantic that finally the general assem- 
bly admitted by its own action that the legisla- 
ture was totally unable to overthrow or punish 
them. This will be proved beyond contradic- 
tion by the following extracts from the proceed- 
ings of the legistature. 

In 1841 rumors were rife all over the state of 
heavy ‘‘bank frauds’ which were about to be 
perpetrated, by which the banks were to be 
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robbed by the members of the legislature and 
the directors of the banks. 

On the 2oth of November, 1841, Col. R. Jem- 
ison, Jr, then a member of the House of Rep- 
resentatives from Tuscaloosa, presented the fol- 
lowing preamble and resolutions: 


Whereas, charges have been officially made in the 
report of the commissioners appointed toexamine the 
branch of the Bank of the State of Alabama, at Deca= 
tur, against members of the Legislature of attempt- 
ing improperly to tamper with the directors of said 
bank; and 

Whereas, the names of the members alluded to have 
been officially reported to this house, and in the re- 
marks by honorable members on this floor, they have 
made grave and serious charges of favoritism and 
corruption against the directors of said bank. 

Resolved, therefore, that the whole subject be re- 
ferred toa select committee. 

Resolved, that said committee have power to send 
for persons and papers, or take testimony by deposi- 
tion or otherwise, in all cases giving reasonable notice 
of testimony intended to be taken, and a fair oppor- 
tunity of cross examination. 


Which resolutions were adopted. 

The special committee appointed under these 
resolutions, was composed of the following 
members: Jeremiah Clemens, R. C. McAlpine, 
R. Jemison, Jr., T. W. Walker. This committee 
was afterwards made.a joint committee with 
one appointed by the Senate for the same pur- 
pose; and on the 21st of December, 1841, an 
act was passed, entitled An Act ‘‘To enable the 
Joint Examining Committee more effectually to 
investigate bank frauds.” This act gave the 
Joint Committee full power to examine all 
members of both houses and such other per- 
sons as they might deem fit under oath, in re- 
gard to bank frauds practiced against the state 
bank or any of its branches, and touching the 
agents reported to be connected with these 
frauds; with power to send for persons and pa- 
pers and to imprison parties for a period of 
three months. 

The committee thus raised went diligently to 
work, and after consuming a large portion of 
the time of the two houses, the result of their 
labors may be fully understood from the fol- 
lowing report: 

‘*The undersigned members of the Joint Ex- 
amining Committee on bank frauds, ask leave 
to place on the journals of the House, the reas- 
ons which will prevent them from discharging 
the duties assigned them. During the early 
part of the session, resolutions were adopted 
raising a Joint Committee to examine into the 
frauds alleged to have been committed against 
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the state bank and branches, as well as the mis- 
conduct of the officers of these institutions. 
Subsequently a law was passed through both 
Houses, and approved by the governor, confer- 
ring upon the committee powers adequate to 
the accomplishment of the ends for which they 
were appointed, and provided that those powers 
should continue in force until May 1, 1842. 
Under the authority of this act the committee 
have been earnestly engaged in the investiga- 
tion of several matters assigned to them and in 
the examinations already made, they have dis- 
covered the existence of a disgraceful league to 
plunder the banks and swindle the people of 
the state. Men high in office, members of the 
legislature and bank directors are supposed to 
be implicated,and it is believed that disgraceful 
partiality and management might be shown to 
have existed in some of the banks. With all of 
these facts before them, the Senate has seen 
proper to dissolve their portion of the com- 
mittee. This renders it impossible for us to act 
efficiently, and we therefore tender our resigna- 
tion to the House, of which we are members.” 
Signed, 

JEREMIAH CLEMENS, 

R. JEMISON, JR., 

R. C. MCALPINE, 

T. W. WALKER. 


After this report was made Mr. Clemens otf- 
fered the following resolution: 


“Resolved, that the journal of the joint committee 
on b nk frauds, as well as the private memoranda of 
the members thereof, be forthwith handed to the 
Governor with the request that he should retain the 
saute until the meeting of the next Legislature.” 


In an account given of this by Mr. Garrett,in 
his ‘‘Reminiscences of Public Men of Alabama,” 
he says, ‘‘ the testimony taken by this Joint 
Committee, in a large bound volume” with all 
their proceedings, and mn any letters and papers, 
were by order of the Governor of Alabama, 
placed in the care of the Secretary of State, 
under the seal of secrecy; where it had remain- 
ed up to that date (1872), and where doubtless 
it still remains, unless perchance Colonel Gar- 
rett was mistaken, and it was consumed by the 
fire which destroyed the capitol at Mcntgomery 
in 1849. 

Every one must admit that this method of 
suppressing the investigation of bank frauds, 
amounts to a confession on the part of the gen- 
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eral assembly, that it was unable to cope with 
the difficulties; and it must convinceevery one 
that the combinations between the members of 
the legislature and the directors of the banks 
elected by them, were too extensive and gigan- 
tic to be controlled or governed by the supreme 
power of the state, and demonstrates the folly 
of a government attempting to carry on a bank- 
ing business with public funds managed or con- 
trolled by its politicians. 

Alabama has tried the experiment, The 
State bank was chatered in 1823, commenced 
operations in 1825; three branches were estab- 
lished in 1832 and one in 1835, and all suspend- 
ed specie payment in 1837. Thechartersof the 
branch banks were repealed at the session of 
1842-3, and that of the state bank expired by 
limitation January 1, 1845. 

What are the results, financially, to the people 
of Alabama, from this experiment? 

The following is a rough approximate esti- 
mate of their loss up to the present time 


1,620 acres of land donated for seat of gov- 
ernment......... pemedseosebdoessscosareones $ 

Interest on same at 6 per cent.... 

Funds of the sixteen sections..... 

Funds of university, nearly $500,000, com- 
promised at 

State bonds sold to afford capital to banks.. 

Interest on bonds 


14.000, 


$32,499,420 
Deduct taxes paid for 6 years by the banks, 


Deduct other state expenses and app. opria- 
tions paid by the banks, $600,000..........$ 1,200,00 


Loss up to the present time......... eceseeeee *$31,299,420 
But the loss does not end or stop with this 
$31,290,420, the loss is still going on, for 
the state is now annually paying 1n con- 
sequence of the loss of the sixteen sec- 
tion funds by the state bank and 
MORON oscctncecncseesecss ccceeeece ose 
On account of loss of university funds by 
the state bank and branches 
Interest on $3,584,666 67 outstanding bonds 
lost by state bank and branches at 4 per 
143,386 66 


The state is now paying annually on ac- 
count of loss by state bank and branches, 


A costly experiment in banking, from which 
the people of the state should derive lessons of 
profit. 





NEW LEGISLATION. 


LEGISLATION AFFECTING BANKERS. 


Subscribers are requested to communicate any subjects of recent legislation appropriate for 
this department. 


NEW YORK. 


The following provisions have been 
enacted to take effect Nov. 1, 1895: 

1, No officer, director, clerk, or agent 
of any bank or savings bank shall bor- 
row from the corporation with which 
he is officially connected any sum of 
money without the consent and ap- 
proval of a majority of the board of 
directors or trustees thereof. Every per- 
son violating this provision shall, for 
each offense, forfeit to the people of the 
state twice the amount which he shall 
have borrowed, 

2. No such corporation shall make any 
loan or discount on the security of the 
shares of its own capital stock, nor be 
the purchaser or holder of any such 
shares, unless such security or purchase 
shall be necessary to prevent loss upon 
a debt previously contracted in good 
faith; and stock so purchased or ac- 
quired shall, within six months from the 
time of its purchase, be sold or disposed 
of at public or private sale. Every per- 
son violating the provisions of this sub- 
division shall forfeit to the people of the 
state twice the nominal amount of such 
stock. 

3. The directors of any bank or trust 
company may semi-annually or quarter- 
ly declare a dividend of so much of the 
net profits of the corporation of which 
they are directors, as they shall judge 
expedient, but eack such corporation 
shall, before the declaration of a divi- 
dend, carry one-tenth part of its net. 


profits earned since its last preceding 
dividend to its surplus fund, until the 
same shall amount to 20 per centum of 
its capital. Any surplus fund already 
accumulated by any such corporation 
may be counted as part of said 20 per 
centum. Each corporation shall report 
to the superintendent of banks within 
ten days after declaring a dividend the 
amount of such dividend, and the am- 
ount of net earnings in excess of such 
dividend, and the amount carried tothe 
surplus fund. Such report shall be at- 
tested by the oath of the president or 
cashier of the corporation. If the di- 
rectors of any such corporation shall 
knowingly violate, or knowingly permit 
any of the officers, agents, or servants of 
the corporation to violate any of the 
provisions of this subdivision, all the 
rights, privileges and franchises of the 
corporation shall thereby be forfeited. 
Such violation shall, however, be deter- 
mined and adjudged by the supreme 
court of the state in a suit brought for 
that purpose by the superintendent of 
banks in his own name before the cor- 
poration shall be declared dissolved. 

4. No savings bank hereafter incor— 
porated shall do business or be located 
in the same room or in any room com- 
municating with any bank, trust com- 
pany or national banking association. 

All of the capital stock of every bank 
shall be paid in before it shall commence 
business. 
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It shal] not be lawful for a majority 
of the board of trustees of any savings 
bank to belong to the board of directors 
of any bank, trust company, or national 
banking association. Where a major- 
ity of the board of trustees of any sav- 
ings bank now are members of the board 
of directors of any one bank, trust com- 
pany or national banking association, 
the offices of such trustees of any such 
savings bank shall from and after the 
expiration of ninety days from the time 
of the taking effect of this act be and 
become vacant; and they shall, at the 
expiration of such ninety days, cease to 
be such trustees, and the vacancies soto 
occur in any board of trustees, of any 
savings bank shall, before the expira- 
tion of such ninety days, be filled in ac- 
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cordance with the provisions of the gen- 
eral law relating to savings banks in 
such wise that a majority of trustees of 
such savings banks shall not be mem- 
bers of the board of directors or trustees 
of any one bank, trust company, or na- 
tional banking association; and when- 
ever hereafter any trustee of a savings 
bank shall, by becoming a director of a 
bank, trust company, or national bank- 
ing association, cause a majority of the 
trustees sf such savings bank to be di- 
rectors of any one bank, trust company 
or national banking association, his term 
of office as trustee of the savings bank 
shall thereuponend, Any savings bank 
knowingly violating this provision shall 
forfeit all its rights, privileges, and 
franchises. 


PENNSYLVANIA. 


The following bill was signed by Gov- 
ernor Hastings June 18; 

An act to abolish days of grace on 
promissory notes, drafts, etc., and to 
determine when such obligations ma- 
turing on Sunday or on legal holidays 
or half holidays shall become due. 

Section 1. Be it enacted by the Sen- 
ate and House of Representatives of 
the Commonwealth of Pennsylvania in 
General Assembly met and it is 
hereby enacted by the authority of 
the same, That on all notes, drafts, 
checks, acceptances, bills of exchange, 
bonds or other evidences of indebted- 
ness, made, drawn or accepted by any 
person or corporation after this act 
shall take effect, and in which there is 
no expressed stipulation to the con- 


trary, no grace, according to the cus- 
tom of merchants, shall be allowed, but 
the same shall be due and payable as 
therein expressed without grace. 
Section 2. That all such notes, drafts, 
bills of exchange, checks or other paper 
falling due on Sunday or a legal holi- 
day, or day observed as such or any 
half holiday shall be deemed to be due 
on the next secular business day there- 
after; provided, however, that all such 
notes, bills of exchange, drafts, checks, 
etc., shall not be protested on any Sat- 


urday, but must be protested on the 
next secular or business day. 

Section 3. All laws inconsistent here- 
with are hereby repealed. 

Section 4. This act shall take effect 
and be in force on the first day of Janu- 
ary, 1896. ° 
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INQUIRIES AND CORRESPONDENCE. 


puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and plaees 


f those submitting inquiries are published, unless special request is made to the contrary. 


LIABILITY OF COLLECTING BANK. 


A Case submitted to the Arbitration of the Editor of the BANKING LAW JOURNAL. 


STATEMENT of the Savings & Trust Bank in 

regard to a check on Bank of Pittman: 
sent by First National Bank of Gainesville, 
to the Savings & Trust Bank of Jackson- 


ville, Fla., for collection. 


1. The Savings & Trust Bank (hereinafter 
called the Trust Bank), has for some time been 
acting as the Jacksonville correspondent of the 
First National Bank of Gainesville (hereinafter 
called the Bank), and has 
make collections for it throughout the state. 

2. Whenever the Trust Bank has received an 
it has re- 


been accustomed to 


item from the Bank for collection, 
ceipted for the same upon a form which has the 
following provision printed across its face in 
plain type: 

‘‘We forward items payable out of town for 
collection at your risk, acting solely as your 
agent, and assuming no other liability. We use 
the same care as with our own paper.” 

3. It isthe well known custom of all banks in 
Florida, tocredit cash items placed for collec- 
tion by a customer as ‘‘cash,” and if the item is 
not collected, to charge the same back to his 
account, 

1. The Trust Bank never makes any charges 
against the Bank for the collection of its so- 
called cash items, but performs the service 
gratis, 

5. On January 2, 1895, the Trust Bank re- 
ceived from the Bank a check for $100 on the 
Bank of Pittman, Florida, which by its terms 
was made payable ‘‘in exchange.” 

The Trust Bank at once credited this check 
tothe account of the Bank, and acknowledged 
its receipt in the customary way on one of its 
forms mentioned in the second paragraph, and 
immediately thereafter sent the check to the 
bank of Pittman for remittance, and after mak- 
ing several demands after a delay of two weeks 
received from the Bank of Pittman,a draft for$ioo 
drawn by it on E.H.Rathboone, of Bridgetoa,N. 


J. which the Trust Bank as soon as possible pre- 
sented to E. H. Rathboone & Co., of Bridgeton, 
N. J., for payment, but payment was refused, 
and immediately after the Trust Bank received 
notice of the nonpayment of the draft, it charged 
the amount of the same to the Gainesville Bank 
and at once notified it. 

6. The Trust Bank also made an effort to pro- 
cure the original check fromthe Bank of Pitt- 
man so as to return it to the Gainesville Bank, 
but tound that the officers of the so-called Bank 
of Pittman had absconded in the meanwhile 
and had carried all the papers with them. 

7. It isnot known whether the drawer of the 
original check had any funds in the Bank of 
Pittman or not. 

8. The original check on the Bank of Pittman 
was drawn by one of the managers of the bank. 

It is agreed between the First National Bank 
of Gainesville and the Savings & Trust 
Bank of Florida, to submit the foregoing 
case to the BANKING LAW JouRNAL of New 
York, to decide whether the Savings & 
Trust Bank of Florida, are liable to the First 
National Bank of Gainesville for the amount of 
the check mentioned in the foregoing state- 
ment. 

Savincs & Trust BANK OF FLorRIDA, 
By H. Ropinson, President. 
March 22, 1895. 








- 


STATEMENT of the First National Bank of 
Gainesville in regard tocheck on the *‘Bank 
of Pittman, not incorporated,” sent by said 
First National Bank tothe Savings & Trust 
Bank of Florida, on January 2nd, 1895. 


Paragraphs I and 2 of the statement of the 
Savings and Trust Bank; we accept. 

Paragraph 3 of said statement, we accept,and 
state that the Savings & Trust Bank did not 
charge or return the check sent them, but want 
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us to pay a draft of Thomson on Rathburn 
which we did not send. 

Paragraph 4 of said statement the First Nat'l 
Bank denies, and states that the First National 
Bank keeps a balance with the Savings & Trust 
Bank which is a consideration. And further 
states that the said Savings & Trust Bank does 
charge the said First National Bank the amount 
it costs them to collect its items. 

Paragraph 5 of said statement,the First Nat'l 
Bank denies that the check it sent was payable 
in exchange. 

Paragraphs 6, 7 and 8 of said statement the 
First National Bank accepts. 

The First National Bank claims:— 

1, Thatthe Savings & Trust Bank of Jack- 
sonville, Fla., sent the check for $100, drawn by 
Robinson, Thomas & Co., on the Bank of Pitt- 
man, in favor of D. C. Talbott, to the drawer of 
said check who was an irresponsible party and 
not a bank; that he had printed on said check 
‘*not incorporated” as required by the laws of 
this state, which puts the public on notice that 
the saic parties are not a bank, but individuals, 
and not required to have any capital. 

2. The First Nationa! Bank is not liable on 
the draft of Thompson on Rathburn, as it did 
not authorize the Savings & Trust Bank to ac- 
cept itin payment of the check it sent them, 
and that it was negligence on the part of said 
Savings & Trust Bank to send said check to 
said party; that the Savings & Trust Bank 
should have sent the said check to the nearest 
bank to drawees, or by express, C. O. D., at 
our expense, and had said check paid in money 
or protested and returned the said check to the 
said First National Bank if not paid. 

3. That when the said Savings & Trust Bank 
parted with the said check we sent them, and 
accepted the draft of Thompson on Rathburn 
in payment thereof, it was a final payment of 
the said check so far as the First National Bank 
was concerned. 

4. That said Savings & Trust Bank cannot 
hold said First National Bank liable on said 
check unless it returns said check to said First 
National Bank which it has not done, but did 
on February 2oth, send us the protested draft of 
Thomas on Rathburn, of Bridgeton, N. J,, 
which we entered for collection and so advised 
Savings & Trust Bank. We forwarded the same 
as our Coll. No, 6514, to our correspondent. the 
Drovers’ & Mechanics’ National Bank, Balti- 
more, from whom we received the check of 
Robinson, Thomas & Co., in favor of D. C. 
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Talbott, of $100, as shown by our letter to said 
bank attached thereto. They returned said 
collection to us unpaid, and we returned same 
to Savings & Trust Bank of Jacksonville as 
customary. 

5. The Savings & Trust Bank should not 
have sent the check to an unincorporated bank 
for collection without first inquiring as to who 
constituted the firm and their responsibility, 
and if such inquiry had been made the said 
Savings & Trust Bank would have ascertained 
thatthe drawers of the said check were the 
drawees of the same. 

6. Thesaid Savings and Trust Bank in send 
ing and delivering tothe drawees the check sent 
it by the First National Bank of Gainesville and 
accepting an individual draft on another indi- 
vidual in N. J. in payment of the said check, 
sent them for collection, became responsible to 
the First National Bank for the said check, and 
if the draft the Savings & Trust Bank received 
of Thomas on Rathburn is worthless, then the 
Savings & Trust Bank must suffer the loss. 

It is agreed between the said First National 
Bank of Gainesville and the Savings and Trust 
Bank of Florida, to submit the foregoing case to 
the BANKING Law JourNAL of New York, to de- 
cide whether or not the Savings & Trust Bank 
is liable to the First National Bank for the am- 
ount ot the check mentioned in the foregoing 
statement. 

First NATIONAL BANK OF GAINESVILLE, FLA., 


By Jas. M. Graham, President. 
March 26, 1895. 


In addition to what is above set forth 
the parties agree that the check was 
dated at ‘‘Pittman, Fla.” and upon the 
disputed question as to the draft having 
been payable ‘‘in exchange’ the follow- 
ing affidavits have been received, with 
an agreement empowering the editor of 
the Bankinc Law JourNat to decide 
the facts, as well as the law. 


1. Affidavit of W, L. Hill, bookkeeper, First 
National Bank, Gainesville, Fla., that his 
charge entry of the check to the Jacksonville 
bank does not show the check was payable ‘‘in 
exchange” and to the best of his knowledge and 
belief the check did not have ‘‘payable in ex- 
change” written or printed on it; that he ex- 
amined the check, and hasa distinct recollection 
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if the same, and called the attention of E. E. 
Voyle, cashier, to it, with the remark that some 
one was starting a new bank. Also affidavits 
of E. E. Voyle, late cashier, and James M. 
Graham, president of the First National, 
Gainesville, to the effect that their attention was 
called to the check and each making oath that 
to the best of his knowledge and belief the 
check did not have written or printed on it, the 
words ‘‘payable in exchange.” 

2, Affidavit of Chas. W, Da Costa, manager 
of the Da Costa Printing Co. that ‘‘he printed 
for the Bank of Pittman, checks, drafts and 
other stationery, the checks being printed as 
per the enclosed blank check with the words 
‘in New York exchange’ printed on each and 
every one.” The enclosed blank is as follows: 
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3. Affidavit of William Rawlinson, cashier of 
the Savings & Trust Bank of Florida, of the 
receipt of the check for collection, and that to 
the bestof his knowledge and belief it was pay- 
able ‘tin exchange.” Also affidavit of R. C. 
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Cooley, Cashier of the First National Bank of 
Florida, Jacksonville, that during the latter 
part of 1894 and early in 1895 there passed 
through his hands as cashier of said bank, some 
eight or ten checks signed by Robinson, 
Thomas & Co., dated at Pittman, Fla., payable 
atthe Bank of Pittman, and that each and 
every one of said checks was payable ‘‘in ex- 
change;” that he has never seen any checks 
drawn upon said Bank of Pittman, by Robin- 
son, Thomas & Co, that were not drawn payable 
‘‘in exchange.” 


After careful consideration I have 
reached the following conclusions: 

1. The check in dispute had printed 
on it “In New York Exchange.” 

2. The undertaking of the Savings & 
Trust Bank to collect was based on a 
sufficient consideration. 

3. The Savings & Trust Bank having 
surrendered the check ard taken in pay- 
ment something not called for by its 
terms, nor authorized by the Gaines- 
ville bank, namely, a bill of exchange 
on an individual in New Jersey, it made 
this latter instrument its own, and can- 
not charge back the amount of the ori- 
ginal*check to the Gainesville bank, 

The following reasons govern my con- 
clusions: ; 

1. Upon the disputed question of fact 
as to the check being payable “in ex- 
change,” I think it most reasonable to 
adopt the statement of the printer. The 
contradictory affidavits of the officials 
of the respective banks all evade posi- 
tive affirmation by the statement, “to 
the best of my knowledge and belief ;” 
while the affidavit of the cashier of the 
First National Bank of Jacksonville, 
while positive, refers tochecks upon the 
same bank other than the one in dis- 
pute, which passed through his hands, 
all of which, he swears, were payable 
‘in exchange.”” The printer, however, 
swears that he printed all the checks 
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and that they all were the same as the 
form submitted, having printed on them 
‘In New York exchange.’’ This is 
quite different from “in exchange,” and 
we think the printer’s proof most likely 
to be in accord with the fact; unless 
there was some subsequent pen erasure 
which is not probable, for while 
erasure on a check is its most conspicu- 
ous characteristic, it is not mentioned 
by either contestant. 

the disputed 
whether the Jacksonville bank charged 


an 


2. Apart from point 


the Gainesville bank a commission for 
collecting items, it is well-settled that 
the carrying of a deposit account with 
the collecting bank and the possible or 
probable temporary use of the money, 
constitutes a sufficient consideration for 
the undertaking to collect. (See Dan- 
iel, Neg. Inst. sections 324 and 328 and 
cases there cited). 

3. Upon the main question involved, 
I have concluded that the Savings & 
Trust Bank of Jacksonville 
charge the amount of this check to the 
First National Bank of Gainesville, for 
the reason that it surrendered the check 
to the drawee and debtor and took 
satisfaction something which it had no 
authority to receive, namely, a draft on 
an individual in New Jersey, which 
proved worthless, instead of requiring 
what was called for, New York ex- 
change. It is debarred from saying 
that this is the best result it could ob- 
tain in the performance of its full duty 
as agent, for the reason the course it 
pursued in mailing the check direct to 
the drawee and debtor, is held negli- 
gent by all the decisions, because it 
places it within the power of adebtor to 
destroy the evidence of the debt and 
deny the obligation. The sequel in the 
present case shows the wisdom of this 
rule. The obligation having been sur- 


cannot 


in 
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rendered, the debtor delayed payment 
for two weeks and then instead of re- 
mitting New York exchange, sent a 
worthless bill of exchange on an indi- 
vidual in New Jersey. This having 
been accepted in satisfaction of the sur- 
rendered check, was a payment to the 
Jacksonville bank, but the Gainesville 
bank, not having authorized the accept 
ance of such a draft, cannot be charged 
with its amount, The special agreement 
under which the Jacksonville bank acted 
does not help its position, ‘‘We for- 
ward items payable out of town at your 
risk, acting solely as your agent, and 
assuming other liability.” While 
this clause would absolve the Jackson- 
ville bank from liability for the negli- 
gence or default of a correspondent, duly 
selected, it does not protect it from lia- 


no 


bility for loss resulting from its ows” neg- 
ligence; nor does it authorize the accept- 
ance, as payment, of something not call- 
ed for by the original check. “We use 
the same care as with our own paper.” 
This must be construed as binding it 
to that degree of care whicha prudent 
bank would exercise; not to authorize 
imprudent or negligent methods, nor 
the acceptance as payment of something 
not authorized. 

The Jacksonville bank would have 
performed its contract either (1) by the 
collection with due diligence of a bill of 
exchange on New York, or (2) the re- 
turn of the original check. It did 
neither; but having surrendered the ob- 
ligation for something it was not auth- 
orized or justified in taking, it made the 
New Jersey draft its own, and its rght 
to charge back the amount of the ori- 
ginal check ceased. True, the original 
check was not a negotiable instrument, 
not being payable in money, but in a 
bill of exchange on New York, and any 
prior transferees for value were not, 
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technically, indorsers who would be dis- 
charged by delay in presentment; but 
the check was a non-negotiable instru- 
ment, on which prior indorsers for value 
would be held in all probability guaran- 
tors, and as such (or whatever the nature 
of their contract), discharged from lia- 
bility by the surrender of the obligation 
and acceptance of a new security. 
Whether the original check had any 
value behind it—that is, makers and 
drawee being the same, whether there 
were funds at New York to pay the bill 
of exchange for which it called—is not 
But 


having been surrendered and a new ob 


disclosed by the facts presented. 


ligation taken in exchange, it has been 
paid, and value must, therefore, be pre- 
sumed. Tuomas B, Patron. 


Time of Day for Making Protest. 


Citizens’ NATIONAL BANK, 
New PHILADELPHIA, O., June 26,’95. § 


Editor Banking Law Journal: 


Dear StR:—Do you know of any statute in 
this state that fixes the time during the day of 
the maturity of any piece of paper, that the 
payee or his agent must give the payor before 
he could legally protest the paper if not paid? 
The conditions being as follows 

A keeps a bank account and pays his bills and 
drafts or notes by check on his bank, B is in 
business and keeps no bank account but pays 
all his bills at his place of business. All the 
banks here close at 3:30 ’.M. standard time. 

Question; Would it be the legal duty for the 
bank to protest B’s paper if not paid by the 
time the bank closed, or could Bclaim that he 
had the legal right to the full time for payment 
the day his paper came due; that he kept his 
place of business open 6:30 lr. M. 
be legally protested. If the paper had indorsers 
on it, and was not protested until 6:30, could 
the indorsers claim a release from their liability 


before it could 


on account of the note not being protested at 
3:30 P. M.? 
Respectfully Yours, 
S. O. DonneLt, President. 
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While the maker of a note has the 
whole day of maturity in which to pay 
it, protest upon refusal of payment, 
after demand, at any time during busi- 
ness hours of the day, is proper and 
justihed. 
wait until the close of business hours, 


The notary is not obliged to 


although he may do so, There is no 
statute of Ohio that fixes a time on the 
day of maturity, before which a notary 
cannot legally protest, if payment is re- 
fused.* 


pertinent to the subject: 


The following citations are 

Daniel on Negotiable Instruments at 
§ 1235 ‘‘Payment may be de- 
manded at any 


says: 
time after the com- 
the 
day of maturity of the bill or note. 


mencement of business hours on 


And if payment be then refused, or if 
the house at which the instrument is 
payable be shut up and no one is there 
to answer, it may be treated as dishon- 
resort taken 
But 
the maker or acceptor has the whole 
day in which he is privileged to make 
payment, and though in the course of 
the day he should refuse payment, yet, 


ored, notice given, and 
upon the drawer and indorsers. 


if he subsequently on the same day 
makes payment, it is good, and the no- 
tice of dishonor becomes of no avail.” 

The Supreme Court of Texas in Carey 
v. Bank, 24 S. W. 260, say: 

“The right of the maker of a note to 
have all the day on which the debt ma- 
tures in which to make payment is not 
inconsistent with the right of the holder 
to secure and fix the liability of the in- 
dorser by demand and protest on that 
day. The promise of the maker is to 
pay on the day of maturity, and that of 


*There is a statute which says that demand of pay- 
ment on the last day of grace, and notice within a 
“reasonable time” thereafter, constitutes due dili- 


gence, 
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the indorser is to pay, provided the 
maker refuse, upon demand at any time 
after the opening of business on that 
day to make payment and protest be 
made and notice of the dishonor be 
given him. If it be to the interest of 
the maker to have the entire day in 
which to pay to avoid suit, it is equally 
to the advantage of indorsers to have 
the earliest possible notice of the fact 
that he is not prepared to pay on the 
first business hour of that day.” 

What has been said sufficiently covers 
the specific inquiries. The proper course 
would be for the notary to protest B’s 
paper, previously demanded and re- 
fused, at the close of bank hours; al- 
though, if he waited until the close of 
B’s business hours, protest then made, 
and notice given, would unquestionably 
be in time to hold indorsers. 


Priority of Unrecorded Mortgage over 
Judgment or Attachment Lien. 


Bivue Rapips Ciry BANK, ? 
BiveE Rarips, Kans.,, June 4, 1895. § 


Editor Banking Law Journat: 


Dear S1r:—Enclosed I hand you report of an 
Indiana decision in which the court holds an 
unrecorded mortgage a fraud on people who 
subsequently loaned money to the mortgagor 
corporation and orders it to be set aside; while 
the supreme court of California holds that an 
unrecorded real-estate mortgage takes preced- 
ence over attachment or judgment liens ob- 
tained after execution of mortgage. How is 
Kansas on this subject? An answer through 
your Journal will be appreciated. 

Yours truly, 
I, S. TAbER, Cash. 


In Kansas, the law is that un unre- 
corded mortgage takes precedence over 
the lien of an attachment or a judgment, 
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provided the mortgage is recorded be- 
fore there is a sale of the property 
under execution. See Holden v. Gar- 
rett, 23 Kansas, 98. The rule is not 
uniform in the states, and depends 
largely upon the construction of the 
particular state statute, In some states 
the statute makes record as necessary 
to the validity of a mortgage, as execu- 
tion and delivery, and in these states a 
judgment or attachment lien would take 
priority to an unrecorded mortgage. In 
many States, like Kansas, however, the 
mortgage is valid between the parties 
without record, and a judgment credit- 
or does not stand on the same footing 
as a subsequent bona-fide purchaser or 
mortgagee. This distinction should be 
noted. The latter, recording first, would 
take priority. 


Creenbacks Taxable. 


GALVESTON, TEX,, June 8, 1895. 
Editor Banking Law Journat: 


Dear Sirk:—Are greenbacks now subject to 
state taxation? 
3. 


Yes. The last congress passed a law 
subjecting them to taxation. 


Accountants’ Department.—We have at 
hand for publication a statement of the out- 
come of the suit brought by Messrs. Broaker & 
Chapman, Professional Accountants, of New 
York, against the proprietors and promoters of 
the “HH. O,.” Company for damages, for the 
unauthorized alteration of the accountants’ cer- 
tificate. We are compelled to defer publication 


to the next issue of the Journal, 





A BANK COLLECTION ASSOCIATION. 


BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO THE PRACTICAL SIDE OF BANKING. 


A PLAN FOR A BANK COLLECTION ASSOCIATION. 


The following circular which has been 
issued to the public, presents a well-— 
conceived plan for the making of collec- 
tions through a combination of banks, 
with whom are to be associated attor- 
neys to take charge of such claims as 
require the services of a lawyer. It is 
published as a matter of interest to our 
readers: 

‘Birmingham, Ala., 1895. 

Dear Sirn:—The Southern Bank Col- 
lection Association has been organized 
upon the following plan, viz. : 

A bank is to be selected, as a mem- 
ber of the association in each city or 
town, through which collections are to 
be made. __It is to provide itself with a 
competent force and with all necessary 
books, dockets, forms of reports, &c, 
It shall undertake to collect all commer- 
cial paper which comes to its hands, 
where the collection can be effected 
without the agency of an attorney at a 
small fee, say 4% percent. Where by 
the direction of the creditor it shall be 
placed in the hands of the attorney,then 
the charges shall be according to the 
rate in use by commercial collection 
agencies of established character and 
reputation; a schedule of which shall 
be furnished each member. When 
placed in the attorney’s hands a full 
record shall be kept of all the proceed- 
ings, and reports, at short intervals, 
shall be made to the creditor by the 
bank. When suit is brought it can only 
be done by the direction of the cred- 
itor, The creditor must advance the 
costs and charges necessary in such pro- 


ceedings and provide such indemnity 
for all bonds, which shall be made, as 
the bank shall require. All settlements 
and compromises must have the appro- 
val of the creditor, and all collections 
made must be transmitted through the 
bank. 

Each bank shall select a competent 
commercial attorney to handle all busi- 
ness coming to it through the members 
of the association, and it shall see that 
such attorney executes necessary bonds 
to protect the creditor against loss by 
reason of dishonesty or otherwise. 

The bank becoming a member shall 
enter into a written contract with the 
association and shall pay a membership 
fee annually in proportion to population 
and business of its locality. Only one 
bank to be selected in each city of a 
population less than 50,000. 

All mercantile, manufacturing and 
other business houses may, upon appli- 
cation, become members of the associa- 
tion, having first agreed to comply with 
the rules and regulations of the associa- 
tion,upon paying an annual membership 
fee of $10. 

The association will furnish all its 
members with a book containing its 
rules and regulations, the names of all 
its members, and any general informa- 
tion which shall be of value in facilitat- 
ing its business. Any member failing 
or refusing to comply with the regula- 
tions of the association shall be report- 
ed to the principal office of the company 
with all facts relating thereto, If upon 
investigation same shall be found true 
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and no satisfactory explanation shall be 
rendered, and the offence is a violation 
of the rules and regulations of the asso- 
ciation, then the name of such member 
shall be stricken from the roll of mem- 
bership and another selected in its place. 

The association shall have its princi- 
pal office in Birmingham, Ala., and may 
establish offices in other cities so that a 
proper superintendence over the work 
shall be provided, and prompt attention 
given to all matters requiring adjust- 
ment or settlement. The member in- 
terested in any special report or exam- 
ination will be liable only for the costs 
and necessary expenses attending the 
same, 

The association shall appoint a com- 
petent and able attorney at the place or 
city where the supreme court sits, for 
the purpose of arguing all causes which 
shall be appealed from the lower courts, 
and the fee for arguing causes shall not 
exceed twenty dollars or some like sum 
for each case. 

Where it is practicable the association 
shall undertake the adjustment of fail- 
ures upon an equitable basis to all par- 
ties, and if possible, prevent the prefer- 
ences which have worked so disastrous- 
ly to the foreign creditor. 

The association will secure the ser- 
vices of an expert clerical and legal ac— 
countant, who will be available to all 
the members of this association for the 
purpose of investigating the organiza- 
tion of corporations, and to make exam- 
inations of the books and affairs of mer- 
cantile concerns that have failed, or 
other work of like character, 

The advantages of such an association 
to the mercantile and manufacturing 
business will be as follows: 

1. They will have a guaranty of the 
payment of all money collected by at- 
torneys, at the lowest rate practicable, 
with the least expense attending litiga- 
tion, 

2. They will have the benefit of the 
counsel and co operation of alocal bank 
interested in the result of the litigation, 
and will be protected against fruitless 
litigation; they will have local means of 
providing bonds in all cases litigated, 

3. The debt or claim will receive 
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prompt attention, if default is made in 
its payment and will not be lost, as is 
often the case, by delay in returning 
and investigation by creditor. 

4. Prompt periodical reports will be 
made of the process of litigation, and 
the creditor will thus be kept advised 
of all proceedings. 

5. The concentration in the hands of 
one bank of all the claims against a 
debtor, will secure the advantage of 
united action and prevent unseemly 
scramble for preference, ending in loss 
to all. 

The advantages to the banks who be- 
come members of the association will be 
the accumulation in their hands of a 
large collection business at a reasonable 
profit for faithful attention to it, It will 
necessarily provide them with better 
facilities for attending to the collection 
business, and protect them from loss. 

It will give to the banks, thus asso- 
ciated, an opportunity of securing ad- 
vantageous correspondents in the cities 
and larger towns, and make a valuable 
interchange of business relations. Al- 
though it is not required that any mem- 
ber of this association shall change his 
banking relations by virtue of member- 
ship. It will enable the banks to adver- 
tise their business in the most economi- 
cal way, as terms can be made for the 
associated banks. 

It will afford these banks opportuni- 
ties, through the business they handle, 
of a more accurate knowledge of the 
standing of merchants and_ business 
men, and thus enable them to avoid 
losses. 

It will give them superior facilities in 
the selection of desirable customers and 
secures the best business of their local- 
ity. 

I submit this to you for examination, 
with the request that you willgive me your 
opinion of the same and whether such a 
company will supply a need that now 
actually exists in the business world—a 
safer and more reliable medium of col- 
lection, Respectfully, 

R, D. JouNnston, 
Vice - President Alabama _ National 


Bank.” 





